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1, Questions which have no bearing on the issue, or a very remote one, and 


which are calculated to prejudice the minds of the jury, ought to be 
excluded. 


2. Questions which, standing isolated, are irrelevant, ought to be excluded; 
but if counsel, on their responsibility as such, should state that they 
expect to follow them up by testimony of the same witness or others, 
which will connect them with the case, and show them to be relevant, the 
court, in its discretion, may allow them to be asked, subject to being 
ruled out if not so connected. Where there is no promise or intimation 
by counsel that such further and connecting testimony will be adduced, 
there is error in excluding such irrelevant questions. 

3, Where the evidence, and not the facts proved, is certified to this court, 
the rule, very often announced, is that the judgment will not be reversed 
unless, by rejecting all the parol evidence of the exceptor which conflicts 
with that of his opponent, and giving full force and credit to that of the 
adverse party, the decision of the court below still appears to be wrong. 


* Decision rendered M 8 i ifyi 
Syllabus by the court. arch 15, 1890, affirming and amplifying 18 Ins. Law Jour., 283. - 


Vor. XX.—43. 
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4. If an insurance company refuse to pay the loss, or deny its liability upon 
independent grounds before any sufticient proof of loss is made, and 
before the time within which such proofs are to be made, by the terms of 
the policy, such denial and refusal constitute a waiver of the condition of 
a policy requiring such proofs. 

5. If the agent of an insurance company deputize his clerk to examine certain 
property and report upon it, and to write out a policy thereon, and the 
clerk, while intending to write the name of the true owner in the policy 
writes that of her husband by clerical error and mistake, occasioned by 
the accidental circumstance that the husband’s name happens to be before 
him, such mistake will not defeat the true owner’s right to recover. 


6. It is not necessary, in order to support a verdict for the plaintiff, that he 
should prove all the matters set out in the “‘statement” filed in connec- 
tion with the declaration, under section 62, c. 125, Code, but only so much 
thereof as is necessary to sustain the essential averments of the 
declaration. 


. No insurance agent can be expected by his company to attend to all the 
details of his business in person. The company must and should be con- 
strued to anticipate the employment of clerks to attend to the office when 
the agent is absent or sick. When the agent’s clerk is authorized and 
intrusted to examine property, and write out a policy thereon, his contract 
and knowledge are the contract and knowledge of the agent, and any 
accidental mistake which he may make is the mistake of the agent, and 
will be corrected in a court of law in an action on the policy. 

8. No false swearing by the plaintiff, no matter what ‘his intent, perpetrated 

after the writ was issued, can change the rights of the parties or affect 

the verdict, although the policy contain a clause of ferfeiture, in case the 
assured make any false affidavit with intent to defraud the company. 


9 
4 


This is a writ of error from the Circuit Court of Kanawha 
County to a judgment in an action on the case in assumpsit, 
wherein John K. Deitz, for the use of his wife, Sarah E. Deitz, was 
plaintiff, and the Providence Washington Insurance Company, now 
plaintiff in error, was defendant. The case came before this court 
at a former term, on a demurrer to the declaration, and this court, 
by an order entered on the 14th day of December, 1888, reversing 
the court below, overruled the demurrer, and remanded the case. 
The statement of the case, as furnished by Judge Snyder in this 
court at its former term, will be sufficiently full up to the point 
where we shall resume it, and trace it along tha lines of the present 
record, down to final judgment. (See 18 Ins. Law Jour., pp. 
283-285. ) 

The circuit court having sustained the demurrer to the declara- 
tion, this court reversed and remanded the case. When the 
mandate of this court was sent down and duly entered, the case was 
proceeded with by the filing of certain “pleas” by the defendant, 
embraced in a “statement” without formal conclusion, sworn to 
by the defendant, to which the plaintiff objected, and the defend- 
ant amended, and the plaintiff again objected ; but, the objection 
being overruled, he replied generally, and issue was joined. As the 
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amendment to the original statement by the defendant will appear 
in discussing the evidence, it is not here inserted, but the original 
“pleas” or “statement” upon which the issue was made up are 
here given, as follows : “John K. Deitz, for, etc., vs. Prov. Wash. 
Ins. Co., Assumpsit. The defendant, for plea in this behalf, says 
that the said defendant is not liable to the plaintiff as in said 
declaration is alleged. And the defendant further says that the 
said John K. Deitz did not procure the surance of the property 
in the policy mentioned as the agent of Sarah E. Deitz, nor did he, 
when said insurance was procured, represent to the defendant or 
its agent that he was acting as her agent, nor did he direct that the 
policy should be made out in her name, nor did he represent that 
Sarah E. Deitz was the owner of said property, nor was the policy 
aforesaid issued by the agent of the defendant by mistake or over- 
sight, after having received instructions from the plaintiff as alleged 
by plaintiff ; that no proof of loss was ever made by the plaintiff, 
or received by the defendant, as required by the terms of the 
policy, and that section 6 of the policy was never complied with, 
and that the defendant bas never waived the said requirement ; 
that the plaintiff has made false statements and representations to 
the defendant or defendant’s agents in regard to the interest he 
had in the property insured, and in regard to the ownership 
thereof, and that he has made attempts to defraud the defendant 
by false swearing and otherwise, in violation of the provisions of 
section 3 of the policy, whereby the said policy has been rendered 
null and void; and the defendant gives notice that in further 
defence to this action, that plaintiff did and that it is expected to 
be so proven that the plaintiff fraudulently and intentionally burned 
or permitted the property insured, or a part thereof, to be burned, 
and that there was personal property, consisting of household and 
kitchen furniture, the plaintiff has sued for, claimed to have been 
burned, which was not burned, and that the plaintiff claims in said 
suit to have had and lost property of some kind that he never had, 
and that was never burned. Prov. Wash. Insurance Company.” 
The case was tried on the 17th of April, 1889. The jury returned 
a verdict of $1,070 for the plaintiff. During the progress of the 
trial the defendant reserved exception to the rulings of the court 
in ruling out sundry interrogatories propounded by the defendant, 
and objected to by the plaintiff, which it is not necessary here to 
insert, as they will be found in the opinion. The defendant having 
moved the court to set aside the verdict, its motion was denied, and 
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in its exception it sets out all the evidence adduced on either side 
upon the trial. This evidence, so far as necessary, will be found in 
the opinion, in substance and legal effect. 

In its petition to this court for writ of error the defendant sets 
out the specific errors upon which it relies, and, as none others 
have occurred to this court or are relied on by the counsel in their 
brief as material, only those so pointed out are discussed, as 
follows (see rule 3, 23 W. Va., 823): “(1) The court erred in 
refusing to admit proper relevant evidence offered by defendant, 
(2) The court erred in refusing to set aside the verdict and grant a 
new trial, because of the rejection of proper evidence, and the 
giving of improper instructions for plaintiff, and refusing proper 
instruction for defendant. (3) The court erred in giving the five 
instructions, and each of them, for the plaintiff. (4) The court 
erred in refusing to give instructions 2, 3, 12, 13, 14, and 15, asked 
by the defendant.” 

The defendant excepted also to the rulings of the court in giving 
five instructions prayed for by the plaintiff, as follow : “Plaintiff's 
Instruction No.1. Ifthe jury find from the evidence that at the 
time the policy in suit was executed N. B. Coleman was the agent 
of the defendant, and employed his son, R. A. Coleman, in his office 
to aid him in the discharge of his duties as such agent, and that said 
R. A. Coleman at the instance of said N. B. Coleman examined the 
property insured before said insurance was taken, wrote out the 
policy in suit, and signed and countersigned the same for the said 
N. B. Coleman by his business name of N. B. Coleman & Co., 
received the cash premium that was paid, and the note given for 
the balance of the premium, and transacted the whole business, so 
far as the defendant is concerned, in taking and completing said 
insurance ; and if the jury further find from the evidence that said 
R. A. Coleman knew, when transacting said business, that the 
property insured belonged to Mrs, Sarah E. Deitz, the wife of the 
plaintiff ; that he had been so told before writing up said policy by 
both Mr. & Mrs. Deitz, and that both Mr. and Mrs. Deitz relied 
upon him as acting for the defendant to issue a good and valid 
policy of insurance upon said property ; that he knew at the time 
they so relied upon him and he intended to issue the same in the 
name of Mrs, Sarah E. Deitz, but by mistake on his part issued the 
same in the name of Mr. Deitz,—then such mistake of the said 
R. A. Coleman does not vitiate said policy, nor affect the plaintiff's 
right to recover in this action. Plaintiff's Instruction No. 2. If 
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the jury find from the evidence that the defendant, after being 
notified of the burning of the premises insured, sent its adjuster to 
settle the loss, and said adjuster, after an examination of the facts 
and circumstances attending the burning, notified the plaintiff that 
the defendant was not liable, and would not settle the loss, such 
notification was a waiver of the proof of loss mentioned by the. 
policy on the part of the defendant, and the failure of the plaintiff 
to provide such proof is no defense to this action. Plaintiff’s In- 
struction No 3. If the jury find from the evidence that the plaintiff 
furnished the defendant with a proof of loss, although defective, 
and not such asis required by the policy sued on, and if they further 
find that the defendant never returned such proof to the plaintiff, 
nor complained of it as being defective, then the defendant waived 
all defects in said proof, and cannot set up the same in defence to 
this action. Plaintiff's Instruction No. 4. If the jury find from the 
evidence that the defendant, upon being notified of the destruction 
of the property insured, sent its adjuster to settle the loss some 
three weeks after the fire, and the said adjuster, after the examina- 
tion of the facts and circumstances attending the burning, by his 
acts and declarations gave the plaintiff to understand, and they 
were such as would give any reasonable and sensible person to 
understand, that the loss would not be settled without a suit, and 
that it would not avail him to furnish such proof of loss as is 
required by the policy, then such proof of loss was waived by de- 
fendant, and the failure to furnish it is no defense to this action. 
Plaintiff's Instruction No 5. If the jury find from the evidence that 
the defendant, at the time it issued the policy in suit, was fully and 
honestly advised of all the facts attending the ownership of the 
property insured, and that it was left with the defendant, through 
its agents, with such knowledge of all the facts, to issue a valid and 
legal policy upon said property, and the said policy, by mistake and 
error of such agent, or his clerk or employe, was issued in the name 
of John K. Deitz when it should have been issued in the name of 
Sarah A. Deitz, then such mistake does not vitiate such policy, nor 
affect the right of the plaintiff to recover in this suit.” 

The defendant also objected to the action of the court in refusing 
the instructions of the defendant marked, respectively, 2, 3, 12, 13, 
14,and 15. In order to understand the scope of the defendant's 
theory of the case, and with a view to a better understanding of the 
question involved in the refused instructions, all of defendant's 
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instructions, as well as those given as those refused, are here in- 
serted, as follows: 
INSTRUCTIONS FOR DEFENDANT. 


(1) If the jury believe from the evidence that the policy in this case was 
issued without any mutual mistake between the parties, or that the defend- 
ant was not instructed by the plaintiff to write the name of his wife, 8. E. 
Deitz, and the said defendant by mistake failed to do so, then shall they find 
for the defendants. 

(2) That the jury must be satisfied from the evidence that the plaintiff, John 
K. Deitz, represented himself to be acting for and as the agent of his wife, 
Sarah E. Deitz, at the time the pulicy was issued or the insurance contracted 
for; and that he also notified the defendant that all the property mentioned 
in said policy belonged to her, the said Sarah E. Deitz; and that the plaintiff, 
as such agent, directed the defendant to make out the policy accordingly ; and 
that the said defendant, by mistake or oversight, made out the said policy, 
after said instructions had been given, in the name of the plaintiff; and that 
neither the plaintiff nor Sarah E. Deitz discovered the alleged error uutil after 
the fire,—before they can find for the plaintiff. (Rejected. ) 

(3) The jury are further instructed that any notice or knowledge of facts to 
a party that is the agent of the defendant, to bind or affect the defendant, must 
be such as the said party acquired in his capacity as agent ; that mere rumors 
or matters coming to his knowledge in his individual capacity are not bind- 
ing upon the principal. (Rejected.) 

(4) Ifthe jury believe from the evidence that any notice or knowledge of 
facts claimed by the plaintiff to have been brought home to the defendant, 
through any agent of defendant, was such notice or knowledge of said act as 
was acquired by such agent while he was in some other business at another 
time, and not while he was acting for the defendant as its agent, then such 
notice or knowledge of facts will not be notice to the defendant, and the de- 
fendant will not be bound thereby. 

(5) The jury are instructed that the terms, provisions, and conditions of the 
policy sued upon are binding and obligatory upon the assured and iusurer, 
and the rights of the parties must stand upon the said contract, and that any 
violations of the terms and conditions thereof by the assured releases the 
defendant, unless waived by defendant. 

(6) If the jury believe from the evidence that John K. Deitz or Sarah E. 
Deitz have made any fraudulent or false statements, with the intention of 
defrauding the defendant, as to the cause of the fire, or as to the title or 
ownership of the property insured, or as to the amount or value of the property 
that was destroyed by the fire, the recovery for which this suit was brought, 
they should find for the defendant. 

(7) If the jury believe from the evidence that the plaintiff has violated any 
of the provisions of section 3 of the policy, and has made any attempt to 
defraud the defendant by false swearing or otherwise, then, and in every such 
case, the policy shall be held void, and you shall find for the defendant. 

(8) If the jury believe from the evidence that John K. Deitz or Sarah E. 
Deitz intentionally and fraudulently burned, or permitted the property 
insured, or any part thereof, to be burned, you shall find for the defendant. 
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(9) And the jury are instructed that upon the issue whether the plaintiff 
fraudulently and intentionally burned, or permitted the property insured to 
be burned, a preponderance of the evidence to that effect is sufficient, and 
need not be proven beyond a reasonable doubt that it was so fired. 

(10) If the jury believe from the evidence that the plaintiff has failed to 

, comply with the terms of the policy required by section 6 thereof, in failing 
to furnish a proof of loss, etc., they shall find for the defendant, unless they 
are also satisfied that the defendant waived the said requirement. 

(11) The jury are further instructed that a waiver, to be operative, must be 
founded on a valuable consideration, or must be such as to estop the party 
from insisting on the contract or forfeiture of the condition, and a waiver 
does not exist when the party is given tounderstand that he does not waive 
any rights incident to the matter against which the estoppel is set up. 

(12) The jury are instructed, if they believe from the evidence that on or 
about the 15th or 2Uth, or between the latter date and the Ist day of Septem- 
ber, 1886, Robert Coleman was a clerk in his father’s office, and that his 
father, N. B. Coleman, was the agent of the Queen Insurance Company, and 
sent his son, the said Robert A. Coleman, to examine the property, the loss for 
which is sued for in this action, with a view to its insurance; and that said 
R. A. Coleman then knew that the ownership of the property was in Mrs. 
Sarah E. Deitz, the wife of John K. Deitz ; and that John K. Deitz, on or 
about the 15th day of October, 1886, came to the office of the said N. B. Cole- 
man, the said agent of the Queen Insurance Company, and applied to him for 
insurance on said property, and that N. B. Coleman, the said agent, was not 
then informed by the said John K. Deitz that he was the agent of his wife, 
the said Sarah E. Deitz, and that his said wife was then the owner of said 
property, and that he desired a policy in her name; and that at that time 
N. B. Coleman did not know that the property at that time was owned by 
Sarah E. Deitz, and that the property was insured as the property of John K. 
Deitz; that the said Deitz himself then paid the cash payment, and gave his 
individual note for the residue of the premium; and that the said Queen 
Insurance Company required its agent, N. B. Coleman, to cancel said policy, 
which was done on the 2d day of December, 1886 ; and if they further believe 
from tle evidence that on the same day a new policy was written in the 
Providence Washington Insurance Company, the defendant, by said agent, 
N. B. Coleman, by his clerk, R. A. Coleman, without any knowledge at that 
time that the property was owned by Sarah E. Deitz, and that no representa- 
tions were made by said Deitz or his wife to said agent that Sarah E. Deitz 
was then the owner of said property,—then the jury must find for the defend- 
ant. (Rejected.) 

(13) The jury is instructed that if they believe from the evidence that 
Samuel Gillespie was the agent of the defendant company, and was informed 
that the property was owned by Sarah E. Deitz, the wife of John K. Deitz, 
and that the policy was issued to John K. Deitz, and that when so informed 
he declared that Deitz had lost no property, and the company was not liable 
under the policy ; and if the jury further believe that in a few minutes there- 
after, in the same conversation, that the said Samuel Gillespie, as such agent, 
read to said Deitz and his counsel, S. B. Littlepage, and then handed to the 
said John K. Deitz, the following writing: ‘‘ Charleston, W. Va., May 5th, 
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1887. Upon examination of the premises and circumstances pertaining to your 
pretended loss under policy No. 1,122,445, in the Providence Washington 
Insurance Company of Providence, R. I., without either admitting or denying 
liability, we decline to further look into the matter. Sam’) Gillespie, §. A, 
for P. W. Ins. Co.”—that such declaration, so previously made during such 
conversation, was not, under the circumstances thus appearing, sufficient to 
constitute a waiver of the proof of loss required by the terms of the said policy 
of insurance. (Rejected.) h 

(14) The jury is instructed that the defendant company is not responsible 
for the acts and declarations of persons not its agents, and if the jury believe 
from the evidence that Robert A. Coleman was not the agent of the defendant 
company at the time the policy of insurance issued by the defendant on the 
2d day of December, 1886, and that N. B. Coleman was at that time agent of 
the company, and the said Robert A. Coleman was a clerk in the office; and 
if they further believe from the evidence that John K. Deitz made application 
to said N. B. Coleman for said policy of insurance, and did not disclose the 
fact that the property which he desired insured was the property of his wife, 
and the said agent, N. B. Coleman, had no knowledge that said property was 
owned by the wife of said John K. Deitz,—the plaintiff cannot recover in this 
action, although the jury may further believe that R. A. Coleman, clerk of 
the agent of the defendant, knew that said property so insured was owned by 
said Sarah E. Deitz. (Rejected.) 

(15) If the jury believe irom the evidence that on the 5th day of May, 1887, 
John K. Deitz made oath before C. J. Switzer, a notary public for Kanawha 
County, that he, the said John K. Deitz, was the owner of all the personal 
property destroyed by fire on the 9th day of April, 1887, and the loss for 
which is sued for in this action ; and if the jury shall further believe that the 
said John K. Deitz afterwards, to-wit, on the 31st day of December, 1887, and 
after the action was brought, made oath before E. B. Knight, a notary public 
in and for Kanawha County, that said personal property so destroyed in said 
fire was then owned by Sarah E. Deitz, the wife of said plaintiff; and if the 
jury further believe that either of said affidavits were made with intent to 
defraud the defendant company,—then they shall find for the defendant. 
(Rejected.) . 


Oakey Jounson and W. S. Lawtey, for Plaintiff in Error. 
Sam. D. Lrrrzepace and Knicur & Covucu, for Defendant in Error. 


Lucas, J. (after stating the facts as above.) 

The first error assigned by the defendant, as appears by the 
petition, is the refusal of the court to permit certain questions to 
be propounded to the plaintiff, John K. Deitz, as follows: “Had 
you any license to sell liquors at the time the fire occurred? (2) 
Have you been frequently indicted for selling liquors at that saloon 
contrary to law? (3) Did you not tell George Pfeiffer that you 
were getting too old to work in the shop and make a living, and 
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were it not for selling beer, etc., with or without a license, that you 
could not get a living ?” 

The policy itself states, on its face, that the first floor of the two- 
story frame, shingle-roof building insured was occupied “as a 
saloon.” The question, obviously, therefore, was not intended to 
throw light on the character of the risk or upon any other issue 
legitimately involved. The object, so far as it can be conjectured 
from the obvious effect of the questions, was to prejudice the 
minds of the jury against the witness, and the first two questions 
were properly ruled out by the court. 

The third question was liable to the same objection, and to the 
further objection of introducing into the case the circumstances or 
indigence of the plaintiff.—_an inquiry too remote from any issue 
involved to be the occasion of any relevant or proper inference by 
the jury, as was decided in reference to a similar question in Camp- 
bell vs. Lynn (7 W. Va., 665). In that case the defendant offered to 
give evidence to the jury “that the plaintiff was, during said three 
years,and ever since has been, in very poor and very needy circum- 
stancas pecuniarily,” and this court held that it was properly ruled 
out. What has been said disposes, likewise, of the six questions 
propounded to George Pfeiffer, and the exception based upon the 
ruling of the court in excluding them. They related entirely to 
the plaintiffs selling whiskey, and being in poor circumstances. I 
. May remark that the defendant did succeed in getting in the evi- 
dence, through the witness Rutledge, that the plaintiff had been 
indicted for selling spirituous liquors ; and the only remaining 
matter of ultimate exclusion in the questions above referred to was 
as to the indigence of the plaintiff, and I cannot think it a legiti- 
mate inference that a man has been guilty of arson because he is 
poor. 

The other interrogatories excluded were those propounded to 
Mary Belle Lane, who testified that she worked for Mrs. Deitz, 
both before and since the fire; that the last time she was in the 
house before the fire was in the spring of 1886. She was then 
asked : “What was in the house at that time, in the way of beds, 
furniture,” etc.? I cannot see any pertinency in this question, 
standing alone, unless it was intended to affect the valuation of the 
personalty in the dwelling-house insured. For this purpose, look- 
ing to the facts that this was not at or about the time of the insur- 
ance, but nearly six months before, and that the clerk of the agent 
had himself, according to his testimony, inspected the personalty 
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at the time and inserted its value in the policy, I think the question 
was properly overruled. If it was intended to connect it, and fol- 
low it up by further evidence, which would render it proper, the 
defendant, on the responsibility of counsel, should have so stated to 
the court, and what the further evidence was expected in substance 
to be. The same may be said of the succeeding question : “ What 
furniture was in the new house built after the fire?” This question, 
standing isolated as it does, had no possible bearing on the case. 
Had counsel stated that they expected to follow it up by further 
evidence on the part of this witness, or some other, that the furni- 
ture in the new house was identical with that which the plaintiff 
had sworn was burned, it might have made it relevant ; but, in the 
absence of any such intimation, the court did not err in excluding 
it. These were all the questions excluded, and I think there was 
no error. 

The second assignment is as follows : “ The court erred in re- 
fusing to set aside the verdict, and grant a new trial, because of 
the rejection of proper evidence, and the giving of improper instruc- 
tions for plaintiff, and refusing proper instructions for defendant.” 
This assignment is supplemented by the brief of counsel, in which 
it is further claimed that the evidence was insufficient to warrant 
the finding of the jury. The bill of exceptions certifies, not the 
facts proved, but the evidence. In such cases, the rule of this court, 
very often announced, is that the judgment will not be reversed, un- 
less by rejecting all the parol evidence of the exceptor which con- 
flicts with that of his adversary, and giving full force and credit to 

. that of the adverse party, the decision of the court below still ap- 
pears tobe wrong: Henry vs. Davis (7 W.Va., 715), and many cases 
since. In my view of thiscase, and with the above principle applied 
to the evidence, the controversy resolves itself into a very narrow 
compass. It is not whether the plaintiff proved all the facts as set 
out in the statement accompanying his declaration, but whether he 
proved those averments of his declaration which, if proved, would 
entitle him to recover, after having given notice of the same in his 
statement. The object of the statement prescribed by the act of 
1882, c. 77, as contained in Code 1887, p. 791, is “to notify the 
adverse party, in effect, of the nature of the claim or defense in- 
tended to be set up against him ;” and, if it suffices for that pur 
pose, it cannot be adjudged insufficient. See section 66, p. 792, id. 
In this case the statement of the plaintiff notifies the defendan* that 
the agent of the defendant who drew the policy made out the same 
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in the name of John K. Deitz, instead of in the name of Sarah E. 
Deitz, his wife, “ by mistake.” The question, then, is whether this 
mistake was sufficiently proved to sustain the verdict. 
The plaintifi’s chief evidence upon this subject was given by 
Robert A. Coleman, an employe of the agent, N. B. Coleman, as 
clerk, and is as follows: “‘ Mr. Deitz had been talking to me and 
father about insuring his property. He came up, and wanted to be 
insured. He paid money in part, and gave his individual note 
for balance. The policy was written in the Queen Insurance Com- 
pany. The Queen refused to carry it, and it was then written in the 
Providence Washington Insurance Company. Both policies were 
written without consultation with Deitz or his wife. At that time 
I knew the property belonged to Mrs. Deitz. I knew it, because 
I was deputy-sheriff. It was my mistake. I wrote the policy. 
Deitz gave his note, and the note was before me when I wrote the 
_policy ; and that was the way I happened to get his name in the 
policy. Idid not know it was written in Mr. Deitz’s name until 
after the fire. After Mr. Gillespie, the adjuster, came here, I was 
sick, and my father came to my room, and asked me if I knew the 
property belonged to Mrs. Deitz, and I told him I did ; and he 
asked me why I insured it in the name of J. K. Deitz, and I asked 
him if I had, and he said ‘yes,’ and I told him I had made a mis- 
take then. Both Deitz and his wife told me that she owned the 
property before the policy was written.” ‘There is no further evi- 
dence of the plaintiff tending to weaken this testimony, and, as we 
have seen, any conflicting testimony of the defendant must be re- 
jected. Here, then, is a case of mere clerical misprision on the 
part of a clerk, who, while intending to write one name, writes a 
different one by mistake,—by substitution of what happened to be 
before his eyes for that which was in his mind ; the communication 
to the paper, not of the writer’s design, but of something different, 
as the result of an absent mind or a lapsing pen. This view of the 
testimony, which is obviously the correct one, and the one which 
the jury took, makes the question turn, not so much on the knowl- 
edge of the clerk as on his acts,—what did he intend to write, as 
compared with what was actually written? On this subject the 
clerk says : “It was my mistake. I wrote the policy. Deitz gave 
his note, and the note was before me when I wrote the policy, and 
that was the way I happened to get his name in the policy ” (in- 
stead of the name of Mrs. Deitz). No court of equity could hesi- 
tate to correct an error of the scrivener, thus clearly established, 
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whether in a deed or parol contract. No court of record would 
hesitate to correct a clerical misprision in its own records, if the 
mistake was thus clearly established : Blessing’s Adm’rs vs. Beatty, 
1 Rob. (Va.), 287. In Alexander vs. Newton (2 Grat., 266), “a mere 
mistake of the draughtsman” in drawing a deed was corrected. In 
Peyton vs. Harman (22 Grat., 643), the words “ to be paid,” having 
been accidentally omitted by the penman, were supplied in a court 
oflaw. So in our own court, it is said in Troll vs. Carter (15 W. 
Va., 567), “a court of equity will correct the mistakes of a scrivener 
in drawing a deed.” See, also, Henley vs. Menefee, 10 W. Va., 771. 
In this very case, when before this court at a former term, it was 
held that “ parol evidence is competent to prove that the applica- 
tion was filled up by the agent of the company, and that the facts 
were fully and correctly stated to him ; but that he, without the 
knowledge of the insured, misstated them in the application” : 31 
W. Va., 853, 8 S. E. Rep., 616. The word “ application ” should be 
* policy,” as will appear by looking at the statement of the case : 
31 W. Va., 852, 853, 8 S. E. Rep., 617. If the defendant company 
had repudiated the contract altogether, on the ground that their 
agent, N. B. Coleman, had nothing to do with making it, and had 
not signed the policy, the case would be different ; but when the 
company admits the contract, and rests its defense upon the mere 
clerical blunder of the “ amanuensis” (to use the phrase of its 
counsel) of their agent, it stands upon a position utterly untenable, 
either in a court of law or equity. 

I come finally to consider the instructions ; and, first, those given 
for the plaintiff,—five in number. In their brief, counsel for the 
appellant direct their attention chiefly t> the first instruction, and 
the fifth. The first will be found in the statement above. The 
objection urged against it is that it assumes that there was evidence 
tending to prove certain facts, when in fact there was none, and 
such facts were not pretended to exist. For instance, it says that 
if they find that Robert, at the instance of his father, wrote out the 
policy in suit, signed and countersigned the same for his father in 
his business name, received the cash and the note for the balance, 
and transacted the whole business, so far as the defendant was 
concerned, in taking and completing the insurance, etc., then the 
plaintiff's right to recover is not affected. The instruction is cer- 
tainly, in one or two of its hypotheses, liable to the objection urged, 
viz., that there was no direct evidence tending to show the particu- 
lar facts supposed. Robert Coleman does not say he signed or 
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countersigned the policy. Hesays: “I wrote the policy.” Per- 
haps the jury might legitimately infer that this included signature 
and countersignature. So, in regard to receiving the cash and the 
note. R.A. Coleman does not say he received the money or the 
note. He says: “At the time these policies were written, father 
was out of health, and I was doing most of the work, making daily 
reports, etc. Of the business I brought into the office, I received 
one-half the commissions from my father.” “TI wrote the policy,— 
the policy in the Queen and in the Providence Washington Insur- 
ance Company. I wrote the daily report for the case. The policy 
in the Queen was written about the 15th October, 1886. Deitz came 
in, and said he wanted his property insured, and he paid part cash 
and gave his sixty-day note for the balance. He did not say any- . 
thing about being agent for his wife. Father was present all the 
time Deitz was in the office.” There would be no great violence in 
the inference from this evidence that the son, and not the father, 
received the money; and that the son and clerk did, in fact, 
transact, according to his testimony, substantially the whole busi- 
ness in taking and completing the insurance. But the material 
part of this instruction, and that to which the plaintiff in error most 
seriously objects, is the conclusion to the following effect : That if 
the jury find that Robert A. Coleman, the clerk, intended to issue 
the policy in the name of Mrs. Sarah A. Deitz, but by mistake on 
his part issued the same in the name of Mr. Deitz, then such mis- 
take of the said R. A. Coleman does not vitiate said policy, nor 
affect the plaintiff's right to recover in this action. 

From wkat has been said above, it is apparent that this is a true 
statement of the law, as applied to this case, and as decided when 
the case was here before, and therefore I find no error in this 
instruction. And these remarks apply with equal force to the fifth 
instruction, which will be found in the statement, supra. The de- 
fendant’s counsel object particularly to the use of the word 
“agents” in this instruction, as calculated to mislead, and in an 
assumption that N. B. Coleman was not the only agent of the com- 
pany in the transaction. The force of this objection disappears 
when the fact is considered that the policy is signed “N. B. Cole- 
man & Co., agents,” and, the policy being before the jury, they could 
not be misled by language identical with that in the policy itself. 
Moreover, when it is established and admitted that R. A. Coleman 
was the clerk of the company’s agent, then his own agency to that 
extent, and for the purpose of writing the policy is conceded. Upon 
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this subject Mr, Wood says (see Wood, Ins., § 409, p. 686): “Not 
only is the insurer responsible for the acts of his agents, but also 
for the acts of the agents’ clerks, or any person to whom he dele- 
gates authority to discharge his functions for him. Of course, 
the act must be done by some person authorized, expressly or 
impliedly, by the agent, and under such circumstances that the 
insurer knew, or ought to have known, that other persons would 
be employed by and to act for the agent.” But it would seem: 
almost superfluous to adduce authority to show that a mistake of 
the agent’s clerk in transcribing a policy is the mistake of the agent 
himself, as much as if done with his own hand. 

The plaintiff’s other instructions relate to the question of waiver 
of the proof of loss by denial of liability and refusal to pay. In 
Sheppard vs. Insurance Co. (21 W. Va., 368, syllabus 14), it was de- 
cided by this court that “a denial by an insurance company of its 
liability on other grounds, before any preliminary proofs are made, 
and before the time within which such proofs are to be made by 
the terms of the policy, is in law a waiver of the conditions of a 
policy requiring such proofs.” The instruction to which this point 
in the syllabus applied, and in which the court found no error, uses 
this language : “If the defendant declined to pay the said loss on 
other grounds than the failure of the plaintiff to furnish the said 
proofs.” It will thus be seen that this court does not seem to have 
been able, at that time, to draw the nice distinction which the 
adjuster of the company undertook to establish between a refusal 
to pay and a denial of liability. No doubt the jury very properly 
considered the ingeniously worded notice which he gave, as fol- 
lows : “ We don’t intend to look further into the matter, and we 
don’t deny our liability, nor do we admit it,”—much more creditable 
to his ingenuity than to his frankness or candor. I think this 
notice of itself would bring the case within the rule of waiver laid 
down in Sheppard vs. Insurance Co., above quoted, and that there 
was no error in granting the instructions prayed for bythe plaintiff 

I come now to consider those instructions of the defendant which 
were refused, being those marked, respectively, 2, 3, 12, 13, 14, and 
15. The second instruction prayed by the defendant sets out all 
the facts which the plaintiff embodied in his ‘‘statement,” and 
instructs the jury that, unless they find all these facts to be proved 
by the evidence, they cannot find for the plaintiff. Now, as I said 
before, it was not necessary to prove all the circumstances deiailed 
in the “statement” as facts, but only so much thereof as was 
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necessary to support the declaration and authorize a verdict. If 
the clerk knew to whom the property belonged, and it was left to 
him to write out the policy, and he, while intending to write the 
name of the true owner, wrote that of her husband by a clerical 
mistake, then the plaintiff need prove nothing more in regard to 
ownership to entitle him to recover. For this reason, I think the 
second instruction was properly rejected. Instruction No 3, which 
was refused, must be read in connection with the fourth, which was 
granted. By comparing the two, it is manifest that the court re- 
jected the third because of its attempt to draw a distinction 
between what a man knows “in his individual capacity,” and what 
he knows in some other capacity,—a distinction which, if it exists, 
is of too refined and metaphysical a character to be readily appre- 
hended by the average juryman. I am satisfied (without conceding 
it to be a correct statement of the law) that instruction No 4 
embraced all that the defendant could ask upon the question of the 
agent’s knowledge, and his mode of acquiring it, and that there 
was no error in refusing the third instruction asked by the 
defendant. 

The other instructions of the defendant were given, as asked, 
consecutively down to the twelfth, and refused consecutively from 
the twelfth to the fifteenth, inclusive. The twelfth sets out, in 
hypothesis, the defense of the defendant, so far as relates to the 
ownership of the property, and the misdescription thereof, in the 
policy. It requires the jury to find for the defendant, although 
they should believe that the agent sent his clerk to 2xamine the 
property, and said clerk there learned the correct ownership, and 
was intent upon so writing it in the policy, when by clerical mis- 
prision he wrote another name in lieu of what he intended to write. 
To have given this instruction would have withdrawn from the 
jury the most material facts involved in the controversy, and it was 
properly refused. The thirteenth instruction relates to the waiver 
of the proof of loss, and could not have been given without ignor- 
ing and contravening the principle laid down in Shepherd vs. Pea- 
body, as above quoted, and relied upon. Defendant’s fourteenth 
instruction is erroneous, because it limits the power of the com- 
pany’s agent to such an extent as would be unfair to the public, and 
disastrous to the companies themselves. Insurance agents are not 
bound to attend to all the details of their business in person, and if 
they could not authorize their clerks or other assistants to carry on 
the business, and renew policies or contract in reference to them, 
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they would frequently, as in case of sickness or absence, have to 
close their offices altogether. The case of Bodine vs. Insurance 
Co. (51 N. Y., 117, 10 Amer. Rep., 566), was a case exactly similar to 
this. The syllabus in that case is as follows: “ An insurance agent 
can authorize his clerk to contract-for risks, to deliver policies, to 
coilect premiums, and to take in payment thereof cash or securities, 
and to give credit for premiums, or to demand cash; and the act of 
the clerk in all such cases is the act of the agent, and binds the 
company as effectually as if done by the agent in person.” SeeStory, 
Ag.,§14. Inthe opinion of the court, we find the following passage, 
which, in my opinion, is a correct statement of the law of this case: 
‘But, conceding this, it is claimed, on the part of the appellant, 
that his son, Charles Whelp, had no authority to waive the pre- 
payment of the premium, so as to bind the company. Charles 
had been the clerk and assistant of his father for three or four 
years. He had procured policies and renewal certificates from 
the company, and frequently delivered them to the persons in- 
sured, waiving prepayment of the premiums. All this he did 
with the knowledge and assent of his father, and hence we must 
infer that he was authorized by his father to do it. The agency 
of John Whelp was not such as to require his personal attention 
to all the details of the business intrusted to him. We know, 
according to the ordinary course of business, that insurance 
agents frequently have clerks to assist them ; and that they could 
not transact their business if obliged to attend to all the details 
in person ; and their clerks can bind their principals in any of 
the business which they are authorized to transact. An insur- 
ance agent can authorize his clerk to contract for risks, to de- 
liver policies, to collect premiums, and to take payment of pre- 
miums in cash or securities, and to give credit for premiums, or to 
demand cash ; and the act of the clerk in all such cases is the act 
of the agent, and binds the company just as effectually as if it were 
done by the agent in person. The maxim of delegatus non potest 
delegare does not apply in sucha case. Story, Ag., § 14.” The 
fifteenth instruction instructs the jury to find for the defendant in 
case they find that John K. Deitz on the 5th of May, 1887, swore 
that he owned the personal property burned ; and on the 31st day 
of December, 1887, after the action was brought, swore that the 
same property belonged to his wife, and that either of said afli- 
davits were made with intent to defraud the company. Nothing is 
said in this instruction about the agency of John K. Deitz, though 
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that, perhaps, would sufficiently appear from the record. How- 
ever, the rights of the parties must be determined as they existed 
when the suit was commenced, and no affidavit of John K. Deitz 
made after that time could affect the rights of the owner of the 
property. After the company had denied its liability under the 
policy, they could not take advantage of the breach of any of 
the conditions thereof made after action commenced. No false 
swearing after the suit was instituted could change the rights of 
the parties as they stood when the writ issued. Therefore I think 
there was no error in refusing this instruction. Upon the whole 
I can find no material error in the record of which the plaintiff in 
error can complain, and am therefore of opinion that the judgment 
of the circuit court should be affirmed, and that the defendant in 
error should recover his costs in this court in this behalf expended. 
Snyder, P., and’ English and Brannon, J.J., concur, 
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Gray, J. 

This was a bill in equity by the Hibernia Insurance Company, a 
corporation of Louisiana, against the Insurance Company of North 
America, a corporation of Pennsylvania, to recover back sums paid 
under policies of reinsurance by which the plaintiff reinsured the 
defendant. The bill prayed for a discovery, an account and gen- 
eral relief. The case was referred to a master, upon whose report 
a decree was entered for the plaintiff for $27,986.79, with interest 
from the date of the master’s report, and costs. The defendant 
appealed to this court. Upon full examination of the voluminous 
and somewhat conflicting evidence, the material facts, as clearly 
established, appear to be as follows:— 

In September, 1880, Marshall J. Smith, a member of the firm of 
Marshall J. Smith & Co., agents of the Hibernia Insurance Com- 
pany at New Orleans, was in Philadelphia, and called upon Charles 
Platt, Jr., an insurance broker, son of the president of the Insur- 
ance Company of North America, but in no way connected in busi- 
ness with that company, and asked him if he could get business 
for the Hibernia Insurance Company and’ a commission for him- 
self, by making an arrangement by which the Insurance Company 
of North America should reinsure with the Hibernia Insurance 
Company under an open policy issued in Platt’s name; and Smith 
said he would go back to New Orleans, and write Platt on the sub- 
ject, and accordingly, after returning to New Orleans, sent him 
the following letter:— 


New Orleans, October 6, 1880. 
Charles Platt, Jr., Esq., Philadelphia. 


Dear sir:—Our Mr. Smith has returned home, and begs to refer to his con- 
versation with you in regard to reinsuring here the excess lines of the North 
America. We have consulted with the officers of the Hibernia Ins. Co., a 
branch of which company is under our management, and we propose to take 
a proportion of the general reinsurance of the North America, excepting 
coastwise risks from New York here, of which business, at the present rates, 
we believe the North America does little. The Hibernia will carry a line of 
$10,000 on all foreign business of the company at all ports, excepting New 
Orleans. From New Orleans the line must be limited to $5,000, as the Hi- 
bernia often have a line from their customers, and they may unknowingly 
double on a vessel. The Hibernia will allow twenty-five per cent rebate, 
and to you a brokerage of five per cent. Should you be able to arrange this, 
please notify us at once. The Hibernia Ins. Co. has a capital of $400,000 
paid up, is conservative, and we look upon it here as in every way first-class 
for the amount of risk they will assume. 

Yours truly, Marsuatu J. Smitu & Co. 
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To this letter Platt, after calling on the officers of the Insurance 
Company of North America, who agreed to give a share of their 
reinsurance business to the Hibernia Insurance Company, sent the 
following reply :— 

Charles Platt, Jr., Insurance, 331 Walnut St., Philadelphia. 
Philadelphia, October 11, 1880. 
Marshall J. Smith, Esq., New Orleans.— 

Dear Sir: Your valued favor of the 6th inst. is received, and I note con- 
tents with care. The Ins. Co. of North America, through me, will be glad to 
enter into the reinsurance arrangement with the Hibernia on the terms 
named. I inclose herewith a policy I had with the Home Ins. Co., of New- 
ark, N. J., which you can take a copy of on a Hibernia policy, making the 
sum insured $10,000. Please send me the policy and I can begin at once. 
Of course, all risks accepted by me will be such that the Ins. Co. of North 
America carries their line on, and all risks that are bound by me will be 
held by the Co., as it will not do to have any cancellations. Shall I report 
all risks to you or the Hibernia Co. direct? I see no reason why the arrange- 
ment should not prove a success, and I will do all I can to make it so. The 
most part of it will be grain and general cargo from Atlantic ports to Eu- 
rope. Please return the Home policy. With many thanks and regards from 
Mr. Prictet and myself, I am, yours very truly, CHARLES PLATT, JR. 


On October 13, 1880, the Hibernia Insurance Company issued 
to Platt an open policy, No. 268, by which “the Hibernia Insurance 
Company of New Orleans by this policy of insurance do make in- 
surance and cause to be insured Charles Platt, Jr., for account of 
whom it may concern, lost or not lost, at and from ports in the 
United States and foreign ports, upon all kinds of lawful goods, 
merchandise,” etc., with the names of the vessel and master, voy- 
age, value of goods insured, rate of premium and amount of risk 
left blank, and otherwise in the usual form of a policy of marine 
insurance, not reinsurance, and having this indorsement:— 

This policy is limited to the sum of ten thousand ($10,009) dollars upon any 
one vessel from all ports except from New Orleans, where the limit is hereby 
agreed to and understood to be five thousand ($5,000) dollars. This policy is 
not to cover any risk from port or ports to New Orleans. Notice of each 
shipment to be given to Marshall J. Smith & Co., managers, as soon as known, 
and amounts declared as soon as ascertained. This policy to be continuous 
until canceled by either party giving twenty days’ notice, but without any 
prejudice to risks pending at the date ofcancellation. 

Platt showed this policy to the officers of the Insurance Company 
of North America, but retained it in his own possession. The Hi- 
bernia Insurance Company in 1881 and 1882 issued and sent to the 
Insurance Company of North America, on application of its presi- 
dent, four other open policies, Nos. 277, 296, 297, 306, in a different 
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form from No. 268, and differing from each other only in date, 
voyage, and amount of excess. By No. 297, for instance, dated 
November 9, 1881 :— 


The Hibernia Insurance Company of New Orleans by this policy of insur- 
ance do make insurance and cause to be reinsured the Insurance Company of 
North America, for account of whom it may concern, lost or not lost, at and 
from port or ports in the West India Islands to port or ports in the United 
States, direct or via port or ports, liberty of transhipment to include risk of 
lighterage when such is assumed by the Insurance Company of North America, 
upon all kinds of lawful goods, merchandise, 


etc. That policy had this indorsement:— 


To apply to the excess which the said company may have in all their vari- 
ous policies over fifty thousand ($50,00U) dollars, and to apply pro rata with 
all reinsurance policies on same excess, but not to exceed ten thousund ($10,- 
000) dollars. This policy may be canceled by either party giving notice to 
that effect, but without prejudice to risks pending at the date of cancella- 
tion. This policy is subject to such risks, valuations, conditions, and mode 
of settlement as are or may be taken by the said Insurance Company of North 
America, notwithstanding anything to the contrary in the within policy, and 
payment of loss to be made at the same time. Returns to be sent to Marshall 
J. Smith & Co., in New Orleans. 


No. 277, dated April 14, 1881, was on an excess of $60,000 on 
goods from La Guayra, Porto Cabello, and Curacoa to ports in the 
United States; No. 296, dated November 14, 1881, was on an ex- 
cess of $50,000 on goods from the East Indies to ports in the 
United States; and No. 306, dated September 1, 1882, was on an 
excess of $70,000 on goods from ports in the United States to ports 
in Europe. Many hundred of reinsurances were made under the 
five policies, mostly under No. 268, in the following manner: 
Whenever the Insurance Company of North America desired re- 
insurance, it handed to Platt, as representing the Hibernia Insur- 
ance Company, an application in the form copied in the margin, 
1 except in sometimes omitting all statements as to excess; and 
Platt, after accepting the application and entering it in his books, 
forthwith sent to Marshall J. Smith & Co. at New Orleans a certifi- 


1 Philadelphia, , 18—? 

Reinsurance is wanted by the Insurance Company of North America for $ on-———, 08 
board of the , at and from ; to apply to the excess which the said company may have 
on all their various policies on vessel, freight, cargo, or profits, including specie or treasure, 
over $ , and to apply pro rata with all reinsurance policies on same excess, but not to ex- 
ceed $——. This policy is to be subject to Such risks, valuations, conditions, and mode of set- 
tlement as are or may be taken by the said Insurance Company of North America, notwith- 
standing anything to the contrary in the within policy, and payment of loss to be made at the 
same time. To remain open until particulars are given in. 

Premium, per cent, less per cent, g——. 


When and where built, ; number of decks, ; tonnage, ; rate, -——- 
To the —————_. , Secretary. 
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cate in: the form copied in the margin; ? and afterwards, as soon 
as he was advised by the Insurance Company of North America of 
the exact amount of risk attaching, sent to Marshall J. Smith & 
Co. a statement of particulars in the form copied in the margin.’ 
All Platt’s commissions were paid by the Hibernia Insurance Com- 
pany out of the premiums received by it from the Insurance Com- 
pany of North America. On July 1, 1883, an indorsement was 
made on each of the five policies, in the following form, differing 
only in the description of the number of each policy :— 

New Orleans, La., July 1, 1883. From and after this date this policy, No. 
268, of the Hibernia Insurance Co. of New Orleans, shall apply to five thou- 
sand dollars ($5,000) instead of ten thousand dollars ($10,000), as heretofore, 


on same excess as expressed therein, and subject to the same terms and 
conditions. 


On November 23, 1883, all the policies were canceled, in accord- 
ance with their terms, by the Hibernia Insurance Company. 

The bill and the master’s report proceed upon the theory that 
Platt, acting for the Insurance Company of North America, applied 
to the Hibernia Insurance Company to reinsure the Insurance 
Company of North America on the excess of its usual line (that is 


to say, beyond the sum usually carried by it on any good risk, which 
was alleged to be $50,000), and represented to the Hibernia Insur- 
ance Company that it was to reinsure only those risks that the In- 
surance Company of North America carried its usual line on; that 
the Hibernia Insurance Company, upon the faith of that represent- 
ation, issued nominally to Platt, but really to the Insurance Com- 
pany of North America, policy No. 268; That the Hibernia Insur- 
ance Company afterwards issued the other four policies directly to 
the Insurance Company of North America for stated excesses; that 
by ancient and general usuage reinsurance is always made upon 
the faith that the reinsured procures it on the excess only of the 
usual line carried by him, and is never, unless for special reasons 


2 Office of Charles Platt, Jr., Philadelphia. 
Certificate No. —. No. —. 
Insurance has been made in the Hibernia Insurance Company of N. O., under open policy 
No. —, for Insurance Company of North America, payable, in case of loss, to them, for 3——— 
upon on board , at and from to 
When built, ; where built, ; metaled, ; tonnage, 
Remarks, ; Tate, 


Premium, per cent, $——. Canetion SIM, Se: 
Philadelphia, ——, 188—. 


3 To the Hibernia Insurance Ccmpany, of New Orleans: 
The amount attaching on open entry of , 188 , under open policy No. ——, on 


per ship , is , at per cent ; premium, $——; net, 3——. 
Philadelphia, ‘s 


Charles Platt, Jr 
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disclosed, effected to the full sum originally insured; that various 
reinsurance risks were placed by the Insurance Company of North 
America with the Hibernia Insurance Company under all the poli- 
cies, and particularly under No. 268, in cases where the Insurance 
Company of North America was not itself carrying the full sum of 
$50,000, and in many such cases the Hibernia Insurance Company 
paid losses without knowledge of that fact; and that many reports 
of risks made by the Insurance Company of North America were 
false, and were outside of the terms of the policies. We are un- 
able to concur in this view of the case. Platt was an insurance 
broker, carrying on an independent business, and was employed, 
not by the Insurance Company of North America, but by the Hi- 
bernia Insurance Company, to obtain for it a proportion of the re- 
insurance business of the Insurance Company of North Awerica. 
The letter of October 6, 1880, from the Hibernia Insurance Com- 
pany’s agents at New Orleans to Platt, after referring ‘generally, 
and by way of introducing the subject, to their previous conversa- 
tion “in regard to reinsuring here the excess lines of the North 
America,” proposed on behalf of the Hibernia Insurance Company, 
“to take a proportion of the general reinsurance business of the 
North America,” excepting certain voyages, and limiting the 
amount which the Hibernia Insurance Company would take on 
each risk. In Platt’s letter in reply of October 11, 1880, the state- 
ment that “the Insurance Company of North America, through me, 
will be glad to enter into the reinsurance arrangement with the 
Hibernia on the terms named” apparently refers to the terms as 
to voyages and amounts to be taken by the Hibernia Insurance 
Company. There is no evidence whatever that the Insurance Com- 
pany of North America authorized him to contract or to represent 
in its behalf that the reinsurance should only be in excess of its 
usual line. Nor is there anything in his letter which shows an as- 
sumption of such authority by him. Reliance is placed on this sen- 
tence: “Of course, all risks accepted by me will be such that the 
Insurance Company of North America carries their line on, and all 
the risks that are bound by me will be held by the company, as it 
will not do to have any cancellations.” But the clear meaning and 
purpose of this are—First, to assure the Hibernia Insurance Com- 
pany, his employer, that he will only accept in its behalf risks that 
the Insurance Company of North America carries its line on; and, 
second, to warn it that whatever risks he does accept will be held 
by that company. 
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Policy No. 268, dated October 13, 1880, was made by the Hiber- 
nia Insurance Company to Platt “for account of whom it may con- 
cern,” and sent to him at Philadelphia, to enable him to accept in 
its behalf reinsurance there, and never took effect as a contract of 
reinsurance of the Insurance Company of North America on any 
risk, until the risk had been stated by that company to Platt, and 
by him accepted in behalf of the Hibernia Insurance Company. 
The contract between the two insurance companies was made in 
Philadelphia. The evidence introduced by the Hibernia Insurance 
Company to prove a usage not to reinsure to the whole amount of the 
original insurance, giving it the utmost possible weight, proved no 
more than a local usage in New Orleans. See Louisiana Ins. Co. 
vs. New Orleans Ins. Co., 138 La. Ann., 246. It could not therefore 
affect a contract made elsewhere, and it is unnecessary to consider 
whether evidence of a similar usage, if universal, would be admis- 
sible to control a written contract expressed in the terms of this 
policy: Macy vs. Insurance Co., 9 Metc., 354, 365, 366; Parkhurst 
vs. Insurance Co., 100 Mass., 301; Cobb vs. Insurance Co., 58 Me., 
326. In the absence of any such usage, and of any specific stipula- 
tion in the policy, there can be no doubt that the original insurer 
may protect himself to the whole extent of his liability. In the 
words of Roccus, quoted and approved by Emerigon, by Mr. Jus- 
tice Park, and by Mr. Justice Livingston, secundus assecurator 
tenetur ad solyendum omme totum quod primus assecurator sol- 
verit: Roccus, Ins., no. 30; Fmerig. Ins., c. 8, § 14; Park, Ins. (8th 
Ed.), 595; Hastie vs. De Peyster, 3 Caines, 190,196. So Chancellor 
Kent says: “After an insurance has been made, the insurer may 
have the entire sum he hath insured reassured to him by some 
other insurer. The object of this is indemnity against his own act:” 
3 Kent, Comm., 279. See, also, Phoenix Ins. Co. vs. Erie & W. 
Transp. Co., 117 U. S., 312, 323; Bradford vs. Symondson, 7 Q. B. 
Div., 456. Policy No. 268, as originally issued, mentions no limit 
of excess. It contains nothing to prevent its taking effect for the 
sums thereby insured, although covering the whole original insur- 
ance. It does not even show that it is a reinsurance, but it is not 
the less effectual for that reason: Mackenzie vs. Whitworth,'L. R. 
10 Exch., 142, and 1 Exch. Div., 36. In the agreement of July 1, 
1883, indorsed on each of the five policies, by which the sum in- 
sured on any one vessel is reduced from $10,000 to $5,000 “on same 
excess as expressed therein,” the words just quoted can have no ef- 
fect as applied to this policy, in which no excess is expressed. All 
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the reinsurances under policy No. 268, therefore, were in accord- 
ance with the terms of the contract, and the allegations of fraud 
are wholly unsupported by the evidence. All the claims of the Hi- 
bernia Insurance Company, sustained by the degree below, relate 
to reinsurances under this policy, and are disposed of by what has 
been said, except two, under policy No. 296, as to which there is 
admitted to have been error, and one under policy No. 297. That 
policy by the terms of the original indorsement thereon, was “to 
apply to the excess which the said company may have in their va- 
rious policies over $50,000, and to apply pro rata with all reinsur- 
ance policies on same excess.” This clause, while it limits the re- 
insurance by the Hibernia Insurance Company to excess over the 
sum named, contains nothing to prevent the original insurer irom 
protecting himself by obtaining reinsurance from other companies 
within that sum. There was error, therefore, in holding that the 
fact that the Insurance Company of North America had obtained 
such reinsurance elsewhere avoided the reinsurance of the Hibernia 
Insurance Company upon the same property. The result is that the 
degree must be reversed,and the causeremanded to the circuit court, 
with directionsto enter a decree dismissing the bill, with costs. 
Brewer and Brown, JJ., not having been members of the court 
when this case was argued, took no part in the decision. 
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It was a condition of the charter and by-laws that a member failing to receive 
notices of assessments at certain dates named should notify the associ- 
ation in writing, and if his assessment remained unpaid thirty days after 
such dates his certificate became void. The insured paid up to and in- 
eluding April 1, 1834, but did not pay the following assessment of June, 
nor any thereafter. A notice of assessment addressed to a member accord- 
ing to the association’s usual course of business was to be sufficient compli- 
ance with the conditions on the part of the association. 









* Decision rendered, March 23, 1891. 
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The controlling question in this case was in regard to whether or not the 
association gave the insured notice of the assessment of June, 1834. The 
evidence on this point was conflicting, and it was held that as the mem- 
ber did not receive the notice it was not sent; that he was not bound to 
pay an assessment of which notice was not given; and that his member- 
ship was not forfeited. 


Application for reinstatement six months after the alleged forfeiture does not, 
under the above circumstances, constitute a waiver on the part of the 
insured of his rights as a member. 


Aurrep Taytor and F. S. Parker, for Plaintiff in Error. 

E. E. Persins, for Defendant in Error. 

Haran, J. 

This action is based upon a certificate of life insurance. There 
was a verdict and judgment in favor of the plaintiff, the beneficiary 
in the contract of insurance. The refusal of the court to direct a 
verdict for the defendant, and its rulings upon questions of law 
occurring at the trial, constitute the general grounds upon which 
a reversal of the judgment is sought. 

The Mutual Reserve Fund Life Association, the defendant below, 
was organized under the laws of New York “to promote the well- 
being of its members, and to furnish substantial aid to their families 
or assigns in the event of a member’s death.” Its constitution and 
by-laws, in force January 11, 1883, provided that within ninety 
days after receiving satisfactory notice and proof of the death of a 
member, the association should pay to the beneficiary named on 
its books, or to his or her assigns or legal representatives, the 
amount due according to the the terms of the certificate of mem- 
bership; and that 75 per cent of all net death assessments received 
by the association should go into the “death fund,”—the balance, 
together with the net earnings of the association, constituting the 
“reserve fund,” no part of which could be used for expenses. They 
also provided: “On the Ist days of February, May, August, and 
November (or at such other periods as the board of directors may 
determine) an assessment shall be made upon the entire member- 
ship in force at the date of the last audited death claim prior there- 
to for such a sum as the executive committee may deem sufficient 
to meet the existing claims by death, the same to be apportioned 
among the members according to the age of each member, as per 
the rates named in the certificate of membership, and the net 
amount received from such assessments (less 25 per cent to be set 
apart for the reserve fund) shall go into the death fund. A mem- 
ber failing to receive a notice of an assessment on or before the 1st 
days of February, May, August and November, for his share of the 
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losses occurring during the time specified, it shall be his duty to 
notify the home office, in writing, of such fact. A failure to pay the 

the assessment within thirty days from the 1st days of February, 
May, August, and November (or at such periods as may be named 
by the directors) shall work a forfeiture of membership in this 
association, with all rights thereunder. The provisions of this 
amendment shall take effect on and after August 1, 1883.” Further: 
“Tf any member shall neglect to pay any dues or assessments when 
due, or if any of the conditions are violated upon which the certifi- 
cate of membership is issued, then, and in every such case, such 
membership shall at once cease and determine, and all payments 
made thereon shall be forfeited to the association, but the execu- 
tive committee shall have the power to reinstate such delinquent 
member at any time within one year for good cause shown, and 
upon satisfactory evidence of good health, and upon payment of 
all delinquent dues and assessments.” 

The certificate of insurance here in suit was executed July 26, 
1883. It contains, among others, the following provisions: “In 
consideration of the statements, representations and warranties con- 
tained in the application for this certificate of membership, and of 
the admission fee paid, and of the dues to be paid for expenses, on 
or before the thirtieth day of June in every year during the con- 
tinuance of this certificate, and of all mortuary assessments, as per 
table indorsed hereon payable at the principal office of the asso- 
ciation, in the city of New York, within thirty days from the date 
of each notice, the Mutual Reserve Fund Life Association does 
hereby receive Henry H. Hamlin, of Norwich, county of New Lon- 
don, state of Connecticut, as a member of said association. When- 
ever the death fund of the association is insufficient to meet the 
existing claims by death, an assessment shall be made upon the 
entire membership in force at the date of the last death, the same 
to be apportioned among the members according to the age of each 
member, for such sum as the executive committee may deem suffi- 
cient to cover said claims, and the net amount received from such 
assessment (less 25 per cent, to be set apart for the reserve fund) 
shall go into the death fund. Within ninety days after receipt of 
satisfactory evidence to the association of the death of the above- 
named member, during the continuance of this certificate of mem- 
bership there shall be payable to Sarah C. Hamlin (wife), of Nor- 
wich, county of New London, state of Connecticut, if living at the 
time of said death, otherwise to the legal representatives of said 
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member, the sum of ten thousand dollars from the death fund of the 
association at the time of said death, or from any moneys that shall 
be realized for the said fund from the next assessment, to be made 
as hereinabove set forth, and no claim shall be otherwise due or 
payable except from the reserve fund, as hereinafter provided.” 
“This certificate * * * shall be subject to all the provisions 
and stipulations contained in the constitution and by-laws of this 
association, with the amendments thereto.” Upon the subject of 
notices by the association to members, the certificate provided: ‘A 
notice addressed to a member at his post-office address as appear 
ing upon the books of the association, according to its usual course: 
of business, shall be deemed a sufficient notice; and proof of mail- 
ing same, according to the usual course of business of said asso- 
ciation, shall constitute and be deemed and held sufficient proof 
of compliance herewith on the part of said association.” The 
same provision as to notice wasinthe constitution of the association. 

The certificate, by its terms, was to become null and void if any 
of the payments provided for in it were not made, “ when due,” at 
the office of the association in New York, or to one of its agents 
furnished with a receipt signed by its president, secretary, or 
treasurer. 

It was in proof that mortuary assessments were made four times 
a year up to August 1, 1883. But by a resolution of the board of 
directors, adopted July 11, 1883, it was declared that “ hereafter, 
the stated periods for making the mortuary assessments upon the 
members of the association, under the provisions of the constitution, 
shall be the first week-days of February, April, June, August, Octe- 
ber, and December.” Notice of this amendment of the constitution 
was duly mailed to Hamlin at his address appearing on the books 
of theassociation, along with notices of mortuary assessments made, 
respectively, August 1, 1883, October 1, 1883, December 1, 1883, Feb- 
ruary 1, 1884, and April 1, 1884. He became insane in the fall of 1883, 
and in November of that year was removed to a hospital for treat- 
ment,—remaining in that condition until his death, which occurred 
February, 15,1885. It was admitted at the trial that all mortuary 
assessments against him prior to and including that of April 1, 
1884, were paid, and that there was an assessment upon him of $16 
on the 2d of June, 1884. 

It was averred, in the defendant’s answer, among other things, 
that due notice, according to its usual course of business, of the 
mortuary assessment of June 2, 1884, was mailed at New York, 
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postage paid, directed to the insured at his post-office address as 
appearing upon the books of the association, namely, “ Mr. H. H, 
Hamlin, Norwich, Conn.;” that no information was given to it from 
any source of any failure to receive such notice; and that, by reason 
of the non-payment of that assessment within the prescribed time, 
Hamlin ceased to be a member of the association, and the certifi- 
cate held by him became null and void. To this the plaintiff re- 
plied that notice of such assessment was not mailed or sent to the 
insured or to her, nor received by either; that not until September, 
1884, did she hear of the June assessment; that immediately after 
obtaining informaticn of it, namely, on the 6th day of September, 
1884, she offered to the defendant the amount due on that and all 
subsequent assessments, but the latter refused to receive the same, 
claiming that the certificate of insurance had become void, and that 
the insured was no longer a member of the association. It was in 
proof that such an offer was in fact made and refused; that similar 
offers were made October 6, 1884, and every two months there- 
after, each of which was likewise refused upon the ground that 
Hamlin had forfeited his membership in the association. 

In December, 1884, application was made to the association (by 
whom does not appear) in the name of Hamlin for his reinstatement 
asa member. The application was denied. This fact was also 
pleaded in bar of the action. 

By the terms of the contract, the certificate of insurance issued to 
Hamlin became null and void, if he failed to pay, when due, at the 
office of the defendant, in the city of New York, or to its agent, fur- 
nished with the proper receipt, any assessment upon him. An assess- 
ment became due and payable “ within thirty days from the date of 
each notice,” that is, from the date of the notice of such assessment. 
But if the insured was entitled, of right, to notice,—at least in the 
form prescribed by the contract, namely, by mail, according to the 
defendant’s usual course of business,—and such notice was not, in 
fact, given, the assessment, as to him, did not become due and pay- 
able, and he did not cease to be a member of the association by rea- 
son of his failure to pay it. That he was entitled to notice, is too 
clear to admit of dispute. The clause in the defendant’s constitution 
making it the duty of “a member failing to receive a notice of an 
assessment,” on or before certain days, to advise the asscciation of 
the fact, and the clause in both the constitution and the certifi- 
cate of insurance, declaring that notice directed to the insured, 
according to his address as appearing upon its books, and mailed 
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to him according to its usual course of business, should be deemed 
and held sufficient proof of compliance on the part of the associ- 
ation, necessarily imply that it was the duty of the association to 
give notice of mortuary assessments. It is true, the insured was 
informed by the defendant’s constitution, as amended July 11, 1883, 
subject to which the contract of insurance was executed, that as- 
sessments would regularly be made in February, April, June, Aug- 
ust, October, and December, or at such other periods as the direc- 
tors might determine. But if the association was bound to make 
assessments in those months, whether made necessary or not by its 
financial condition, still the insured could not know, in advance, 
the amount of an assessment; for such amount depended upon the 
state of the “ death fund,” the determination of the executive com- 
mittee as to the sum required “ to meet the existing claims by death,” 
and the apportionment of that sum among members according to 
their respective ages, and the rates specified in the certificates of 
membership. Now, it is contended that the failure of the insured, 
in this case, to inform the defendant in writing that he had not re- 
ceived notice of the assessment of June 2, 1884, was alone sufficient 
to forfeit his membership. This suggestion necessarily proceeds 
upon the ground that the association had no discretion but to make 
an assessment on that day, and that the insured must be held to 
have known that one was made, although he could not have knowl- 
edge of its amount. This construction of the defendant’s con- 
stitution and by-laws may well be doubted. We incline to the 
opinion that the association was not required to make an assess- 
ment except when the condition of the “ death fund” made it neces- 
sary to raise money to meet existing claims by death. The contract 
—adopting almost literally the words of the constitution—required 
an assessment ‘“‘ whenever the death fund of the association is in- 
sufficient to meet the existing claims by death,” and “for such 
sums as the executive committee may deem sufficient to cover said 
claims.” This would indicate that an assessment should not or 
would not be made unless rendered necessary by the condition of 
the death fund. Be this as it may, the duty imposed upon the 
insured to inform the company of his failure to receive notice of an 
assessment was neither expressly, nor by necessary implication, 
made a condition of the contract, the non-performance of which 
would cause a forfeiture of membership and previous payments. If 
the defendant did not make an assessment, information in writing 
from the insured that he had not received notice of one would have 
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been an idle ceremony. If it made one and did not give the in- 
sured notice of it,—at least in the mode prescribed,—his failure to 
inform the association that he had not received notice of such 
assessment was immaterial, and could not excuse his failure to give 
the required notice. 

Did the defendant give notice to the insured of the assessment of 
June 2, 1884? That is the controlling question in the case. The 
court instructed the jury that it was not incumbent upon the de- 
fendant to prove anything more than that it mailed a notice of the 
assessment to the insured according to his address, and its usual 
course of business, and, that fact being proved, it was entitled to a 
verdict, whether the insured received the notice or not. Whether 
the clause in the certificate of insurance relating to notice means 
anything more than that proof of mailing a notice according to 
the defendant’s usual course of business, directed to the insured at 
his post-office address as appearing upon its books, made a prima 
facia case of compliance upon its part of the terms of the contract, 
leaving the insured to prove, in order to prevent a forfeiture of his 
membership, that the notice was not in fact received by him or for 
him, we need not determine. The defendant obtained the most 
favorable construction of the contract to which it was entitled under 
any view, and the only question open to it upon this writ of error 
is whether the court erred in holding that the burden of proof was 
upon it to show that a notice properly directed was mailed accord- 
ing to its usual course of business. We are of opinion that upon 
this point no error was committed. As the insured was not bound 
to pay an assessment of which notice was not given, at least in the 
mode designated, and as the duty to give such notice was, neces- 
sarily, upon the defendant, it could not claim a forfeiture except 
upon showing that that duty was performed. But the contention 
is that the proof of such mailing was so overwhelming that the 
court erred in refusing to instruct the jury to find a verdict in its 
favor. We do not concur in this view. Without referring to the 
evidence in detail, we content ourselves with saying that upon the 
issue as to whether notice was, in fact, mailed, as claimed by the 
defendant, there was evidence both ways. The case, upon this point, 
was peculiarly one for the jury. 

In this connection, it may be observed that while the defendant 
claims a forfeiture of the contract by reason of the failure of the 
insured to pay the June assessment within thirty days after notice 
thereof was mailed to him,—which its officers testified must, accord- 
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ing to the usual course of business, have been on the evening of 
May 31, 1884,—in its answer, verified by the oath of its president, 
it stated that mortuary assessments were made upon the insured 
on the 1st days of August, October, and December, 1884, and that 
it mailed to him notices of each of those assessments: that he 
failed to pay any one of them; and that by reason of each 
one of such failures the certificate became void. According 
to the theory of the defense as thus disclosed by the answer, 
it may well be inquired why the defendant treated the insured 
as a member of the association after the time when, according 
to its present contention, he had forfeited his right of mem- 
bership. And why did it refuse in September to accept payment of 
_ all previous unpaid assessments, and yet in October, and again in 
December, make further assessments upon him asa member? Not- 
withstanding the above allegations in the answer, it was not claimed 
at the trial that notices of assessments subsequent to that of June 
were mailed to the insured. The case went to the jury upon the 
issue as to whether notice of the June assessment was mailed to the 
insured; the court ruling that, if it was so mailed, the defendant 
was entitled to a verdict. This could have occurred only upon the 
ground that the defendant was mistaken when it alleged in its 
answer that notices of assessments made in August, October, and 
December were mailed to the insured. Wesuppose the fact to be 
that no assessments were made in those monthsupon Hamlin; and 
the defendant would have appeared to better advantage if it had 
moditied of record those parts of its verified answer, averring not 
only that assessments were made in those months upon Hamlin, 
but that notices thereof were mailed to him. The whole question 
of mailing was left in such condition by the proof that it would 
have been error to take it from the jury. 

Some stress is laid upon the fact that an application was made in 
December, 1884, in the name of the insured, for reinstatement as a 
member of the association. When information of the June assess- 
ment was received by Mrs. Hamlin, the beneficiary in the contract 
of insurance, in September, 1884, she promptly offered, through a 
friend, to pay all previous unpaid assessments upon the insured. 
The defendant refusing to accept such payment, and, denying that 
the insured was any longer one of its members, the attempt was 
made to have him reinstated by the act of the association. That 
attempt—evidently made to avoid litigation—cannot be regarded 
48 a waiver of the rights the insured has as a member; for those 
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rights were not forfeited by his failure to pay the assessment of 
June 2, 1884, the only one in question; notice of which, as the jury 
found, was not given as required by the contract. 

Numerous other points have been made on behalf of the defend- 
ant. But they are the merest technicalities, in nowise involving 
the substantial rights of the parties. We do not feel obliged to 
extend this opinion by a discussion of questions of that character. 

We find no error of law in the record, and the judgment is 
affirmed. 


SUPREME COURT OF TENNESSEE. 


LOUISVILLE & N. R. CO. 
vs. 


MANCHESTER MILLS.* 


In the case of goods shipped under bill of lading exempting carrier from loss 
by fire, burden of proof of negligence is on plaintiff. 


When such bill of lading exempted from liability in case of goods usually 
carried on open cars, it was competent to show a custom to so carry 
compressed cotton. 


The insurer is entitled in such case to subrogation upon payment of loss to 
insured. 


McCorry & Bonn and J. P. Houston, fur Plaintiff in Error. 
Taytor & Carroxt, for Defendant in Error. 
Lurton, J. 

The defendant in error shipped from Memphis, Tenn., to Man- 
chester, N. H., 200 bales of cotton upon a through bill of lading 
issued by the Louisville & Nashville Railroad Company, containing 
usual clause exempting the carrier from liability from loss by fire. 
By amended declaration the Manchester Mills alleged that a part 
of this cotton had been lost after delivery to the carrier through 
fire originating in the fault and negligence of the plaintiff in error, 
and that on account of this loss it had received $625.28 from the 
Insurance Company of North America of Philadelphia, which had 


* Decision rendered, April 24, 1890. See abstract of Lancaster Mills vs. Merchants’ Cotton 
Press and Storage Co., on page 764 of this volume. 
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a policy on said cotton, “ wherefore they sue for the use of the in- 
surance company.” There was a verdict and judgment against the 
railway company. 

A contract exempting the carrier from liability for a loss by fire 
not due to negligence, and based upon a sufficient consideration, 
the shipper having the right to elect between a liability with or 
without the fire clause, is valid: Dillard vs. Railroad Co., 2 Lea, 
288; Railroad Co. vs. Gilbert, 88 Tenn.,—A through bill of lading, 
where the shipment is over more than one line, or upon reduced 
rates, is a sufficient consideration: Dillard vs. Railroad Co., 2 Lea, 
988. Both these considerations exist in this case, and there is 
proof that the shipper could have shipped upon common-law bill 
of lading if he had so desired. The agreement was therefore valid. 
The charge assumes the validity of this fire clause in so far as to 
exempt the carrier from a loss by fire not resulting from its own 
negligence. The error complained of is that the judge very dis- 
tinctly told the jury that the burden of proof was upon the defend- 
ant to show that the fire was not the consequence of its own negli- 
gence. The precise question presented by this charge has not 
been settled in this state. At the common law the carrier of goods 
is an insurer against all losses save those resulting from the act of 
God or the public enemy. It was of this common-law responsibil- 
ity that Judge Caldwell was speaking, when, in the case of Trans- 
portation Co. vs. Bloch, he said, concerning the burden of proof, 
that “when goods in the custody of a common carrier are lost or 
damaged, the presumption of law is that it was occasioned by his 
default, and the burden is upon him to prove that it arose from 
a cause for which he was not responsible:” 88 Tenn., 392. 
But when the plaintiff has declared upon a special contract 
excusing the carrier from loss by fire, and has alleged a loss 
by fire due to negligence of the carrier, must the plaintiff make 
out what he alleges, or may he still rely upon the presumption of 
negligence which originally attached to the carrier by reason of his 
common-law liability as an insurer? Or if it be a case where a loss 
by fire is not charged in the declaration, and the plaintiff has made 
out a prima facie case by proof of failure to deliver to the con- 
signee, and the defendant has there shown by evidence, not imput- 
ing negligence, a loss by fire, is the prima facie case of the plaint- 
iff thereby overthrown so as to require him to establish negligence 
by other proof, or must the carrier still rest under a presumption 


of negligence until he has affirmatively shown a loss by inevitable 
VOL. XX.—45. 
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accident? The rigor of the rule which made the carrier of the 
goods an insurer has, under changed conditions of business, been 
so relaxed as to permit him to contract against losses resulting 
from fire. But to secure fidelity and diligence this relaxation will 
not extend so far as to excuse him for a loss by fire which was the 
consequence of his own want of care. Notwithstandiny his con- 
tract he continues liable for his own negligence. The gravamen of 
the action against him, where there is such a special contract and 
a loss by fire, is his negligence. This the learned counsel for de- 
fendant in error seems to have clearly apprehended, inasmuch as 
the declaration charges a loss by fire through negligence. Where 
negligence is presumed it is because certain proven facts naturally 
and logically impute the absence of that degree of care required by 
law. This is very clearly shown in the very able opinion of Chief 
Justice Nicholson in Railroad Co. vs. Mitchell (11 Heisk., 404). In 
commenting upon the leading case, upon the subject of presumed 
negligence, of Stokes vs. Saltonstall (13 Pet., 190), where it was 
held that proof that a stage was upset and the plaintiff's wife in- 
jured constituted prima facie evidence that there was a careless- 
ness or want of skill in the driver, the chief justice said that “these 
facts furnish a prima facie case of the want of that skill which the 
carrier was bound to supply, and that this want of proper skill was 
the proximate cause of the injury.” Upon a review of all the au- 
thorities, the learned chief justice for this court laid down the 
limitations within which negligence might as a matter of law be im- 
puted, saying: ‘The law therefore requires, in an action against 
a carrier for injuries suffered by a passenger, prima facie proof 
that the proximate cause of such injuries was the want of some- 
thing which, asa general rule, the carrier was bound to supply, or the 
presence of some thing which, as a general rule, the carrier was bound 
to keep out of the way. * * * It follows,” said he, “that when the 
proofthatshows the injury fails to show the want of something which 
the carrier was bound to supply, or the presence of something 
which he was bound to keep out of the way, no presumption of 
negligence can arise. In such case the plaintiff must go further, 
and make out his case by evidence which fixes negligence on the 
carrier:” 11 Heisk., 404. 

The doctrine may be safely laid down as established that no pre- 
sumption of negligence arises from the mere proof of injury to pas- 
sengers: Sommers vs. Railroad Co., 7 Lea., 201; Hutch. Carr, 
§ 799. It is true that a difference exists between the liability which 
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attaches to a common carrier of goods and that of a common car- 
rier of passengers. In the one case there is the liability of the in- 
surer, and in the other no liability without negligence. But by 
special contract the carrier of goods, with respect to his liability 
for a loss by fire, has been put upon the same plane of responsibil- 
ity as the carrier of passengers, and there is no responsibility with- 
out negligence. The rule then applicable to a mere proof of injury 
that such proof does not presume negligence is equally applicable 
in case of proof of loss by fire without circumstances imputing neg- 
ligence. There is no natural presumption that a fire, the origin of 
which is unknown, was the result of the want of care of the owner 
or occupant of the premises. The ancient rule of the common law 
which presumed negligence in such cases was pronounced in the 
reported cases to be harsh and unreasonable, and was by the 
statute of 6 Anne, c. 31, abrogated. The courts of this country 
whether regarding the statute of Anne as in force or not, have 
unanimously held that negligence or misconduct was the gist of 
the action against one upon whose premises a fire had originated, 
and that such negligence would not be presumed from mere proof 
of the loss by fire communicated from the premises of another: 1 
Thomp. Neg., 148, and cases cited. An exception to the general 
rule requiring proof of negligence is supposed to exist in the 
case of fire communicated by sparks emitted from locomotives. 
This exception rests upon the assumption that by due diligence in 
the use of the most approved machinery for the consumption of 
sparks they need not be emitted, and that the emission of sparks 
therefore presumes negligence in the failure to provide proper 
spark arresters, and thus casts upon the defendant the burden of 
proving that the appliances are of the most approved kind: Burke 
vs. Railroad Co., 7 Heisk., 462. .The exception, while well estab- 
lished in this state and in a few others, has not met with the ap- 
proval of the majority of the courts of America. It rests upon its 
own peculiar grounds,—the duty of using the most approved ma- 
chinery to prevent emission of sparks; the presumption that emis- 
sion of sparks is prima facie evidence that such improved machin- 
ery has not been used, and upon the grave difficulty in the way of 
a plaintiff to affirmatively prove the character of machinery in the 
exclusive care and control of defendant. The case is not parallel 
to the one under consideration, and affords no reason for further 
departure from the well-settled general rule which refuses to pre- 
sume negligence save upon facts naturally imputing a want of care. 
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When, therefore, a loss of goods by fire is shown either upon the 
proof of the plaintiff or the defendant, and such proof,does not 
show circumstances imputing negligence, the plaintiff must go fur- 
ther, and by evidence show some negligence or misconduct which 
will make the defendant answerable for the loss, notwithstanding 
his exemptions from liability from loss by fire. By the proof of 
loss by fire the carrier has brought himself within the rule stated 
by Judge Caldwell in Railway Co. vs. Wynn, “that the carrier may 
exonerate itself from responsibility by either showing that the case 
falls within one of the exceptions of the common law or within one 
of the stipulations of the special contract:” 88 Tenn. 331, ante, 
314. The great weight of American authority supports this view 
of the law: Hutch. Carr., §§ 767, 768; Schouler, Bailm., §§ 439, 
478, 578; 2 Amer. and Eng. Enc. Law, and authorities cited, 904; 
Railroad vs. Reeves, 10 Wall., 176; Clark vs. Barnwell, 12 How., 
272; Transportation Co. vs. Downer, 11 Wall., 129. We do not un- 
derstand the case of Inman vs. Railway Co. (129 U. S., 128), to de- 
cide anything contrary to the earlier and well-considered cases 
cited above. That case went off, both in the circuit and supreme 
court, upon another question altogether. The case of Turney vs. 
Wilson (7 Yerg., 340) was a case of suit against a carrier by water 
whose bill of lading excused him from loss by “ Dangers of the 
river.” The proof showed a leaky boat resulting from some un- 
known cause. It was properly held that an unknown cause pro- 
ducing a leaky boat was not “a danger of the river.” What was 
said about the necessity of proving a danger which could not be 
avoided by the utmost care was unnecessary to the case. The case 
of Dillard vs. Railroad Co. (2 Lea, 288) does not settle the question, 
it being expressly waived. 

The bill of lading contained a clause excusing the railway com- 
pany from injury to goods “ whose bulk is such as requires it to be 
carried upon open cars, or which is usually carried upon open cars.” 
Evidence was offered to show that other railway companies usually 
carried compressed cotton upon open cars. This evidence, upon 
objection of the plaintiff below, was excluded. This was error. 
The proof was that this cotton was loaded upon an open car, and 
the fire originated in a box-car adjoining this open car, and in the 
same train, and was communicated from the box-car to this open 
car. If it was usual to carry such freight upon open cars then such 
method of carrying would not, as a matter of law, be negligence 
per se, Custom and usage of well appointed and managed railway 
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companies in view of this provision of the contract was competent 
evidence in the determination of the question of the care and dili- 
gence required in the carriage of such goods: Rich vs. Lambert, 
12 How., 352; Clark vs. Barnwell, id., 279; Kelton vs. Taylor, 11 
Lea, 264; Hutch. Carr., §§ 304-307; Schouler, Bailm., § 448. 

There was no error in permitting this suit to be maintained in 
the name of the Manchester Mills for the use of the insurance com- 
pany, who had paid the loss. ‘“ Where the consignor has insured 
the goods, and they are lost, the insurance company having paid 
the insurance is entitled to be subrogated to the rights of the con- 
signor aguinst the carrier. * * * The primary liability is upon 
the carrier, the secondary upon the insurer:” 2 Amer. & Eng. 
Enc. Law, 837, and cases cited. ‘In the absence of any contract 
on the subject, if the insured owner accepts payment from the in- 
surers, they may use the name of the assured in an action to ob- 
tain redress from the carrier, whose failure of duty caused the loss. 
The right rests upon the doctrine of subrogation, depending not at 
all upon privy.of contract, but worked out through the right of the 
creditor or owner; and suit cannot bein the name of the insurers:” 
id. 840, and cases cited. For the errors above indicated the judg- 
ment will be reversed, and remanded for new trial. 


SUPREME COURT OF INDIANA. 


WALKER ) 


vs 
LARKIN er ol 


In the absence of any allegation to the contrary, a contract will be presumed 
to be by parol, and not in writing, and in such case a motion to make the 
complaint more definite when sufficiently so regarding the matter 
complained of will not prevail. 

W here a debtor has assigned his policy to secure his creditor, and acquiesces 
in the assignment for many years, permitting the creditor to pay the 
premiums, he will not be heard to complain that the assignment was 
procured under duress in order to avoid it. 


Where it was agreed in the assignment that the premiums paid by the 
assignee should be paid out of the proceeds of the policy, the statute of 


* Decision rendered, February 3, 1491. 
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limitations does not apply to premiums paid more than six years before 
the maturity of the policy or commencement of suit. 


Gero. W. Frrepiey, Josep Grixs, and W. H. Epwarps, fur Appellant. 
Dunn & Duyn, for Appellee. 
- Corrry, J. 

This was an action instituted by the appellees in the Lawrence 
Circuit Court, against the appellant and the Northwestern Mutual 
Life Insurance Company on a policy of insurance issued on the 
life of the appellant. The insurance company, upon a proper 
pleading for that purpose, was permitted to pay into court the 
amount due on the policy of insurance, and was discharged. The 
venue of the cause was changed to the Orange Circuit Court, where 
the appellees filed an amended complaint, which alleges, substan- 
tially, that the insurance company issued to the appellant the policy 
of insurance in suit for $1,000, on the 17th day of December, 1867, 
payable in nineteen years from date, in consideration of the pay- 
ment of $25.33, and the quarterly payment of $11.36 for a period of 
nineteen years ; that on the 31st day of January, 1870, the appel- 
lant assigned said policy to the appellees to secure the payment 
of two judgments against him in favor of the appellees, at which 
time it was agreed that the appellees should pay the premiums 
thereafter to accrue on said policy, and should be paid out of the 
proceeds of said policy, when collected, the amount of said judg- 
ments, and should be repaid the amount of the premiums so paid 
by them, with the interest thereon ; that they paid premiums to 
the amount of $800, which, together with said judgments, amount 
to the sum of $1,070, which sum exceeds the amount due on the 
policy ; that by reason of these facts the appellant has no interest 
in the money paid into court by the insurance company. The 
court overruled a motion, made by the appellant, to strike out so 
much of the complaint as alleged the payment of premiums by the 
appellees. It also overruled a motion to compel the appellees to 
make the complaint more specific by alleging whether or not the 
agreement to pay premiums was in writing. The court also over- 
ruled a demurrer to the complaint, and appellant excepted. These 
several rulings are assigned as error. Overruling a motion to 
strike out parts of a pleading is not available error: Keesling vs. 
Watson, 91 Ind., 578; McFall vs. Machine Co., 91 Ind., 148; Losey 
vs. Bond, 94 Ind., 67; Morris vs. Sterm, 80 Ind., 227. The complaint 
is sufficiently definite in the matter of which complaint is made. A 
contract not alleged to be in writing is conclusively presumed to 
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rest in parol. The only objection urged to the complaint is that 
it does not appear therefrom that the appellees had auy insurable 
interest in the life of the appellant. It appears from the complaint 
that the appellant was indebted to the appelleesin the sum of $189, 
the amount of two several judgments in their favor against him. 
The policy was assigned to them as collateral security for the pay- 
ment of these judgments. The authorities all agree that the 
creditor has an insurable interest in the life of his debtor : Amick 
vs. Butler, 111 Ind., 578, 2. In that case it was said by this court : 
“That a creditor has an insurable interest in the life of his debtor 
has never been controverted.” The court did not err in overruling 
the demurrer of the appellant to the complaint. 

The appellant filed an answer in six paragraphs. The third 
paragraph avers, substantialiy, that the assignment of the policy in 
suit was procured as follows: That the appellees, to induce the ap- 
pellant to assign the same, charged him with being guilty of some 
crime, or with being about to leave the state of Indiana with the 
intent to defraud creditors, or some offence against the laws of the 
state of Indiana, the nature of which offence he is not now able to 
give, as the record of such proceeding has been totally destroyed ; 
that they had him restrained by force of his liberty, and threatened 
to have him arrested, and did have him under arrest, and threatened 
to have him imprisoned on some charge ; that at the time he was 
under such arrest and restrained of his liberty he was sick and 
unable to see or employ counsel or t» luok after his case, and that 
the appellees threatened to have him thrown into prison if he did 
not execute said assignment ; that to free himself, and to avoid 
arrest and imprisonment, and without any consideration therefor, 
and against his will, he signed said assignment ; that he was 
wholly innocent of said charge, and the same was made without 
any foundation in fact. The sixth paragraph of the answer set up 
the six years’ statute of limitations as to the premiums paid by the 
appellees on the policy of insurance. The court sustained a 
demurrer to each of these answers, and the appeliant excepted. It 
is well settled that an executory contract, executed by one under 
duress, or under illegal arrest, to obtain his release from such 
arrest, may be avoided by the person so executing the same. So 
if person execute an instrument from a well-grounded fear of illegal 
imprisonment, he may avoid it on the ground of duress : Bush vs. 
Brown, 49 Ind., 573; Town of Princeton vs. Vierling, 40 Ind., 340; 
Bennett vs. Ford, 47 Ind., 264; Town of Ligonier, vs. Ackerman, 46 
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Ind., 552. But if a person under legal arrest make a promise to 
pay a debt, he cannot avoid it on the ground of duress: Shephard 
vs. Watrous, 3 Caines, 166; Bowker vs. Lowell, 49 Me, 429. In 
this case the answer attempting to set up duress is very uncertain 
and indefinite. It avers thatthe appellees charged the appellant 
with being guilty of some crime, or with being about to leave the 
state of Indiana with intent to defraud creditors, or some offence 
against the Jaws of the state of Indiana, the nature of which offence 
he is unable to give. The appellant seems to entertain as much 
doubt upon the question as to whether he was under arrest, or 
whether arrest was only threatened, as upon the nature’ of the 
charge against him. The answer, in our opinion, is too uncertain 
and indefinite to present any question for the consideration of the 
court. A pleading, to be good, should be certain to a common 
intent, at least. The answer admits that the appellant owned the 
judgments set up in the complaint, and that the appellees had paid 
to the insurance company a large sum of mcney, to keep the policy 
alive ; and it does not aver that any steps were taken by the appel- 
lant to avoid the assignment at any time before the commencement 
of this suit. Duress does not render a contract absolutely void, 
but will enable a party so under duress to avoid it at his option. 
The appellant having acquiesced in the assignment of the policy 
in suit for many years, taking no steps to avoid it, knowing that it 
was necessary to pay the premiums in order to keep it alive, should 
not be heard to say now that the assignment was not valid. In 
cur opinion, the court did not err in sustaining a demurrer to this 
answer. The six-years statute of limitations has no application 
to the case. In the event the appellant lived, the policy was not 
payable until the expiration of nineteen years from its date. The 
premiums paid by the appellee were to be repaid to them out of 
the proceeds of the policy when collected. The fact that they paid 
such premiums more than six years before the policy matured, or 
before the commencement of this suit, would not bar them of their 
right to apply the money, when collected, to a repayment of such 
premiums. The court trying the cause made a special finding of 
the facts proven, and stated its conclusions of law thereon. The 
facts found are substantially the same as those alleged in the com- 
plaint. It appears from the finding of facts that the amount paid 
into court by the insurance company was $731.34. The amount due 
te appellees on account of their judgments and on account of pre- 
miums paid by them, with the interest thereon, was at the time of 
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the trial of this cause, $1,071.22. The court stated as a conclusion 
of law that the appellant had no interest in the money paid into 
court by the insurance company in discharge of the policy. We do 
not think the court erred in this conclusion. Some other ques- 
tions are presented by the record in this cause, which we have duly 
considered. but, as they do not affect the merits of the controversy 
between the parties, they need not be stated in this opinion. 
There is no available error in the record. Judgment affirmed. 


SUPREME COURT OF CALIFORNIA. 


HARRON 
US. 
CITY OF LONDON FIRE INS. CO.* 


A verbal contract of insurance on hotel furniture, to take effect immediately, 
was made with the local agent of a foreign corporation. The only grants 
or restrictions of authority in the agent’s commission were authority to 
receive proposals for insurance, fix rates of premium, and receive money 
on behalf of the company, subject to such instructions and regulations as 
the general agent might give. The general agent had previously written 
to the local agent that if insurance on the property was desired he would 
take care of it and place it in any company desired. The company had 
previously insured the hotel. 


Held, there was sufficient evidence of authority from the general agent to 
contract for this insurance. 


JarBor, Harrison & Goopretiow, for Appellant. 


Haaern & Van Ness, for Respondent. 
McFartanp, J. 


This is an action to recover $5,000 upon an alleged parol contract 
for the insurance of furniture, etc., in the Southern Hotel, at Ba- 
kersfield, in Kern County. The verdict and judgment were for 
plaintiff, and defendant appeals. The defendant is a corporation 
organized under the laws of Great Britain, and does business in the 
Pacific states and territories under the management of W. J. Cal- 
lingham, and its head office under his charge is in San Ffancisco. 
It has local agents in various cities and towns, and on J uly 6, 1889, 
its agent at Bakersfield was, and for a long time had been, H. A. 





* Decision rendered, February 12, 1891. 
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Blodget. On that date a small fire occurred in the Southern Hotel, 
of which plaintiff was lessee, and in which she had a large amount 
of furniture and other personal property. The hotel was conducted 
and managed by her brother, W. H. Harron, who was her general 
agent for that purpose. Being alarmed at the occurrence of tlie 
fire her said agent went to said Blodget in the afternoon of said 
July 6th, and told him that he wanted an insurance on said fur- 
niture, etc., to take effect immediately, and that if he could not ob- 
tain it from him he would go elsewhere: and it is clear that the 
jury were warranted by the evidence in find that a contract of in- 
surance on said property for one year for $5,000 was then and 
there made by defendant with plaintiff, to take effect immediately, 
provided Blodget had the authority to make such contract for de- 
fendant. On the next day, July 7th, a general conflagration, not 
originating in said hotel, destroyed nearly the entire town, includ- 
ing plaintiff's said property, which was of a value exceeding $5,000. 
The real question in the case is, was the jury authorized by the .- 
evidence to find that Blodget had power to bind the defendant? 
There are some minor points made about certain rulings of the 
court, but we do not thirk that in such rulings any material error 
was committed. 

Blodget had a written commission from defendant, which certi- 
fies that he is appointed agent of the defendant 

‘*With full power to receive proposals for insurance against loss or damage 
by fire in Bakersfield and vicinity, to fix rates of premium, and to receive 
moneys, on behalf of the City of London Fire Insurance Company, Limited, 
of London, Eng., subject to the rules and regulations of said company, and 
such instructions as may be given from time to time by the general agents 
of the western department of the United States.” 

The foregoing words in quotation marks are the only words in 
the instrument which either grant or restrict the powers of Blod- 
get. Appellent contends that Blodget’s powers must be deter- 
mined by the commission, and that it does not include the power 
to accept applications, or to make any insurance contracts; while 
counsel for respondent contends that such power is fairly included 
in the language of the instrument. We-do not think it necessary 
to determine whether the general scope of the commission, properly 
construed, includes the authority here questioned, because we think 
that in this particular case there were “such instructions * " . 
given * * * by the generalagents” of defendant as authorized 
Blodget to make the contract sued on. Harron testified that at the 
time of the contract he asked Blodget, “Don’t I want to make & 
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written application?” and was answered, “No; you are not asking 
for this insurance. You are giving it to Mr. Callingham upon his 
asking forit. * * * I have letters from Mr. Callingham asking 
for that insurance; consequently it is not necessary for you to make 
a written application.” Blodget testified that “I told him [Har- 
ron} that I could furnish him insurance; that Mr. Callingham had 
asked for the insurance on the furniture of the hotel; that I had 
promised to give it to him, and that I would send it to him; and 
that it would cover from then.” Furthermore, it appears in evi- 
dence that defendant had taken policies on the Southern Hotel; 
that on April 11, 1889, in a letter to Blodget about those policies, 
Callingham wrote as follows: “I dropped you a line yesterday 
asking if there would be some insurance required on the hotel 
furniture and other contents of the building. * * * If any in- 
surance is required as suggested, I shall be very glad to give my 
attention to it;” and that on April 10th he had written to Blodget 
as follows: “Ifthe furniture of the Southern Hotel is to be in- 
sured, I could take care of the whole line for you, and would place 
it in any companies that you specially desire.” We think that this 
- testimony and evidence was sufficient to justify the jury in finding 
that Blodget had authority to make the contract with plaintiff, 
and that he did make it on behalf of defendant. There is no pre- 
tense that a written policy embracing the oral contract would not 
have been made, of the date of July 6th, if the fire had not taken 
place before it could have been done. Callingham, when on the 
witness stand, did not pretend that there was any other reason for 
rejecting the policy. There is nothing in the point that the plaint- 
iffs brother and manager of the hotel, W. H. Harron, had no 
authority to act for plaintiff. Judgment and order denying the 
motion for a new trial affirmed. 
Weconcur: Beatty, C. J.; Sharpstein, J. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BADENFELD 
US, 
MASSACHUSETTS MUT. ACC. ASS’N.* 


An accident policy provided that no suit should be brought to recover any 
sum thereon unless the same had just been referred to arbitration. 

Held, That the proviso did not make the award a condition precedent to the 
promise to pay, but a mode of enforcing the promise, and such agreement 
is 40 bar to a suit on this promise. 

Held, That conditions requiring the insured to exercise personal care are 
matters of defense, and burden of proof is on defendant. 

Held, That where the evidence presented showed no negligence, a refusal of 
the court to instruct, that if deceased stood upon a railroad platform or 
got off a car in motion there could be no recovery, was proper. 


A. A. Ranney and Joun Woopsury, for Plaintiff. 
Gaston & Wuirney, for Defendant. 


W. Aten, J. 

The promise of the defendant was to pay a certain sum in the 
event of the death of the plaintiff's intestate, occasioned by “ bodily 
injuries effected through external, violent, and accidental means.” 
There are nine provisos in the certificate, the last of which is that 
“no suit or proceeding at law or in equity shall be brought to re- 
cover any sum herein, unless the same has first been referred to 
the arbitration of just and competent men.” It was admitted that 
there had been no reference to arbitration of the plaintiff's claim, 
and that the plaintiff never requested such arbitration. The first 
exception is to'the refusal of the court to rule that, for that reason, 
the action could not be maintained. The promise is not to pay the 
award, but to pay the sum named, and the proviso does not make 
the award a condition precedent to the promise to pay but a mode 
of enforcing that promise. It is well settled that such an agree- 
ment is no bar to an action on the promise: Reed vs. Insurance 
Co., 138 Mass, 572 and cases cited. 


*Decision rendered, June 10, 1891. 
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The certificate also contains the proviso that “ members are re- 
quired to use all due diligence for personal safety and protec- 
tion,” and that ‘‘no claim shall be made under this certificate 
where death or injury may have happened in consequence * * * 
of any voluntary exposure to unnecessary danger.” These pro- 
visos constitute matter of defense, and the burden of proving 
them is upon the defendant: Freeman vs. Insurance Co., 144 
Mass., 572. 

The other exceptions are to the refusals of the court to rule 
upon the undisputed evidence in the case, and upon the hypo- 
thetical findings of the jury upon the evidence, that the defense 
of want of due diligence or of voluntary exposure to unneces- 
sary danger by the deceased was made out, and to instruct the 
jury to find a verdict for the defendant. After the ten o’clock 
train left, the dead body of the plaintiff’s intestate was found on 
the track where the train had stood in such a situation and 
condition as showed that he had been run over by the train 
and instantly killed. Track No. 8 was the easterly track, and was 
near the easterly wall of the train-house. A platform extended 
from the wall towards the track so far that a car upon the track 
would overhang the platform about six inches. The distance from 
the wall to the edge of the platform was about five and one-half 
feet, but there were girders extending inward from the wall about 
three feet, so that the distance from the face of the girdeys to the 
edge of the platform was about two and a half feet. “There was 
evidence tending to prove that the plaintiff, before ten o’clock in 
the forenoon, was waiting in the train-house of a railroad station 
in Boston to take a train that left at a quarter after ten on track 
No. 7, and that he knew that a train left on track No. 8 at ten 
o'clock.” The defendant contended and there was evidence to 
prove that the platform east of the tracks was intended for the use 
of the train hands, and not for passengers, though it was some- 
times used by them, and that the place intended for and generally 
used by passengers for taking and leaving cars on track No. 8 was 
the platform on the westerly side of that track, between it and 
track No. 7. The supposition that the deceased fell in attempting 
to get on or off any platform of the cars while they were in 
motion seems inconsistent with the evidence. The only theory of 
accidental injury consistent with the evidence seems to be that 
the deceased was thrown or fell from the platform east of the cars, 
upon the rail between the front and rear trucks of the forward car, 
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about the time the cars'started, and before they had moved twenty 
feet. There was no evidence of the cause of his fall, and it cannot 
be contended that the mere fact that he fell under the car is a de- 
fense. The real contention of the defendant, expressed in differ- 
ent forms in its prayers for instructions, is that the mere fact that 
the deceased was in a dangerous place (on the platform east of the 
track), or, as stated in one prayer for instructions, doing a danger- 
ous act (leaving a car while it was in motion), is, as a matter of 
law, conclusive proof that he did not use all due diligence for per- 
sonal safety and protection, and that he voluntarily exposed him- 
self to unnecessary danger. This is not an action against the 
railroad company, in which the mutual rights and duties of a 
person injured and the company are involved. As regards the 
defendant, the deceased had a right to go upon the platform, and 
to examine the wall of the building, and the girders and the plat- 
form, and the cars standing upon the track, and to enter and leave 
them. None of these acts would of itself be evidence of want of 
due diligence for personal safety or of voluntary exposure to un- 
necessary danger. Any of them might be done carefully or care- 
lessly. The manner and circumstances of the act would give 
character to it. The facts that the deceased was upon the plat- 
form, and that he was injured in the manner shown, clearly do not 
constitute negligence in law, or afford conclusive evidence of negli- 
gence. gThe defendant asked for instructions upon the hypothesis 
that deceased fell while leaving the car when it was in motion. 
There was no evidence that he so fell, but, if it could be in- 
ferred, it would not be conclusive of his negligence. That would 
depend upon the circumstances, and there would be no pre- 
sumption that the circumstances were such as to make it negli- 
gent. If the jury could surmise that he left the car when it 
was in motion, under circumstances which rendered the act neg- 
ligent, they could equally well surmise that he left it under cir- 
cumstances which would show that the act was not negligent. 
It may be said, in general, in regard to each of the defendant's 
prayers for rulings and instructions, that there is no evidence 
of the act of the deceased proximate to his injury, and, of course, 
no evidence of the circumstances which characterize the act as 
negligent or otherwise. If the injury inferred an act, they are 
not, without evidence, at liberty to infer the circumstances 
which made the act negligent. The jury could not properly 
found their verdict upon particular facts found without evidence. 
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The real question was whether the facts directly proved by the 
evidence and those inferred from them sustained the burden of 
proof, which was upon the defendant; and this was clearly a 
question for the jury, and not for the court, unless the court 
could rule that there was not sufficient evidence. The instrue- 
tions given were sufficiently favorable to the defendant. Excep- 
tions overruled. 


SUPREME COURT OF TEXAS. 


CENTENNIAL MUT. LIFE ASS’N 
US. 
PARHAM.* 


Insurance was effected by a wife on her life for the benefit of her husband, 
with his consent, the husband paying the premiums, and the policy being 
in his possession. 

Held, in an action against the husband to recover back the insurance money 
paid on the policy, on the ground of false statements in the application, 
which were well known to him according to the evidence, that the wife 
acted as his agent, and any misrepresentation by her was binding on him. 
Even were it otherw ise, the policy stipulated that it should be inoperative 


in case of material misrepresentations, and the epee must be 
enforced. 


Held, that the company cannot be charged with the knowledge of an agent 


who € onspire 8s with the insured against it to knowingly insert false state- 
ments in the application. 


Cockrett & Cockreti, for Appellant. 
G. A. Kirgianp, for Appellee. 
Stayton, C. J. 

In 1881 the wife of C. W. Parham applied for and obtained from 
the appellant corporation a policy of insurance on her own life for 
the benefit of her husband, and, subsequently dying, the sum 
called for by the policy was paid to the husband. This action 
was brought by the appellant to recover the sum so paid, on the 
ground that the policy was obtained through false representations 
made by the insured in her application, breach of warranties con- 
tained in the policy, and fraudulent combination between the wife 

* Decision rendered, April 17, 1891. hot ae) oi s+ ee oe 
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and husband to thus obtain the policy, as well as false statements 
made by him after her death for the purpose of securing payment. 
It was alleged that these matters were unknown to the insurer 
until after the policy was paid. Defendant answered by a general 
denial, and pleaded, by way of estoppel, that the falsity of the rep- 
resentations made was known to the agent of the company at the 
time they were made; and to this plaintiff replied collusion between 
defendant and his wife and its agent, for the fraudulent purpose of 
procuring the policy and its payment. It was admitted on the 
trial that, by the terms of the application and policy, 

All of the questions propounded therein were made material, and all an- 
swers were warranted by the assured to be true, full, and complete; and it is 
further agreed by counsel for plaintiffand defendant that the application and 
policy provided expressly that the policy should be null and void if the as- 
sured made any false or fraudulent or untrue answer to any question pro- 
pounded to her, or if she concealed any fact which should have been stated, 
or if she should subsequently to issuance of said policy become so far intem- 
perate as to permanently impair her health, or if the made any misrepresent- 
ations to secure said policy. It is further agreed that said Charles W. Parham 
warranted that her answers were full, complete, and true, and were, as 
written, the only statements given to the association in reply to its inquiries, 
and that her answers so given should be the basis of the contract with plaint- 
iff company. 

Neither the policy nor application are found in the transcript, 
but it was agreed that the following questions and answers were 
contained in the application :— 

(1) How long since you professionally consulted a physician? Answer. 
Not for years. (2) Do you use alcobolic stimulants or malt beverages? A. 
No. (3) How long have you used them, and to what extent? No answer. 
(4) Do you now, or have you ever been in the habit of using opium, chloral, 
chloroform, ether? A. She answers ‘‘No” to all of said questions. (5) Are 
your menses regular? A. Yes. (6) Have they always been so? A. Yes. 
(7) Have you ever had any local disease or serious illness? If so, state date, 
nature, and duration. A. No. (9) Are you now in good health? A. Yes. 
(10) Do you know of anything in your personal habits, manner of life, or 
from any inherited tendency to disease that will shorten life or vitiate a 
policy, if issued? A. I do not. 


Application for the policy was received July 18, 1881, and Mrs. 
Parham died on July 23, 1882. It appeared from the certificate of 
the physician who attended her in her last illness that he had 
known her about four years, and that he had been her medical 
adviser for about two years. He stated that the cause of her 
death was fatty degeneration of the heart; that she always com- 
plained at her menstrual periods, and “suffered with dysmen- 
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orrhea, and suffered intensely at times.” Appellee, in his applica- 
tion for payment of tue policy, stated that he had known the in- 
sured for twenty-five years; that he was her husband; and that her 
occupation was that of housekeeper for the family composed of 
themselves. He was asked the following question: “Did the de- 
ceased violate any condition of the above-named policy in respect 
to the use of spirituous liquors, dueling, or suicide?” and in an- 
swer replied that she did not. Parham and wife resided in Hot 
Springs, Ark., and a druggist who knew her from 1879 until her 
death, testified to having for months sold her morphine by the bot- 
tle, and this frequently occurred during the year 1880. A female 
attendant at the Springs during the years 1881 and 1882 testified 
that during these years she waited on Mrs. Parham, and that “she 
was in the habit of sending me for whiskey, which she drank: at 
bath-house. * * * She also sent me for morphine, which she 
would pour out and take from her open hand, and eatit. Once she 
became so intoxicated that I laid her on the sofa at bath-houée, 
and bathed her head with cold water until she got sober enough to 
gohome. I have bought a small bottle of morphine for her in the 
morning and she would send me for more in a paper in the evening. 
This course continued while she bathed at bath-house, a good 
many months. I waited on her during a portion of the years 1881 
and 1882. She drank large quantities of whiskey; so much at 
times as to alarm me. She would take more at one time than any 
lady I ever saw, unless it was a drunkard.” Two other female 
witnesses testified that in 1882 the assured was in the habit of taking 
morphine in large quantities frequently. A physician was called 
to see her twice in one night, and found her under the influence of 
an opiate ; and another who knew her from 1878, and frequently visit- 
ed her professionally, stated that prior to 1881 on one occasion he 
found her dangerously narcotized from the use of morphine; that 
“she was habituated to the use of morphine prior to 1881. She used 
morphire all during my acquaintance, except when I practiced the 
deception of substituting quinine for morphine. The morphine was 
taken in rather large doses. The effect of its continued use is to 
create what is known as the ‘ opium habit’ or ‘morphine habit,’ 
which, when once contracted perverts all the natural sensitives and 
functions of the human body.” Mrs. Cline, whoseems to have been 
on most intimate terms with the assured, “who boarded inthe same 
house with her, sat with her, talked with her,” and sometimes slept 


with her, and who had known her for five years before her death, 
Vou, XX.—46. 
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and testified to being fully informed as to her habits, testified to 
her continuous use of morphine, and that she also took whiskey, 
and that this course of life continued until a short time before her 
death. She testified as to the quantity of morphine assured would 
take at one time, and a physician stated that one who had not ac- 
quired the morphine habit could not take such doses. Appellee 
testified to the fact of his own knowledge that his wife had been 
accustomed to use morphine before the policy was applied for, 
and that he gave this as a reason to the agent of the company for 
not desiring to apply for a policy on the life of his wife when the 
agent solicited him to do so. The agent of the company who 
solicited the insurance was a physician, and treated the assured for 
the opium habit before he took her application. He stated that he 
“was fully posted in regard to her health, habits, and the history 
connected with her habit. * * * The answers were given by 
Mrs. Parham, and filled in by myself. I believe the answers given 
by Mrs. Parham were in good faith and truthful in every respect. 
I only knew that Mrs. P. used opium and other drugs from her 
own statements and those of her husband.” Appellee’s statement 
in regard to the facts preceding the issuance of the policy, that 
transpired between him and the agent, is: “ Dr. C. J. Weatherby 
had been my family physician, and a few days before the issuance 
of the policy he came to my livery stable, in Hot Springs, and said 
to me that he was now a life insurance agent and would need a 
good many horses in his business. He had already sent around 
and gotten horses from our stable a number of times just prior to 
this conversation. He further said at said time, or in same conver- 
sation above referred to, that I ought to help him out by taking 
out a policy on my life. I told him in reply that I already had a 
policy on my life. * * * Weatherby then asked me to take out 
a policy on my wife’s life. I replied that she was opposed to in- 
surance, and besides, that she had been addicted to the use of mor- 
phine. I believed that the use of opium was objectionable to in- 
surance companies. Weatherby repled: ‘I know all about that; 
I have cured her of the habit. I know more about her condition 
than you do. She is as good a risk as our company wants, and is & 
better risk than several others [naming them] to whom we have 
issued policies.’ He furthermore said that if I would give him per- 
mission he would call on my wife, and try to get her consent to the 
issuance of the policy. I told him I had no objection. A few days 
after this conversation my wife informed me that she had been 
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examined for the policy, and in a short time it was issued. I paid 
Dr. Weatherby the premiums and other fees for the issuance of 
this policy by crediting them on his livery bill for horses hired by 
him from the stable of myself and partner. I told him I wanted 
the policy to be for a less amount than it was issued for, but Weather- 
by said he wanted to make it larger, so that the premiums would 
amount to more, and so that the help to him wculd be greater. 
I then consented to the amount at which it was issued.” After the 
death of Mrs. Parham, and while he was taking steps to collect the 
policy, a woman who had full knowledge of her habits, and of the 
facts on which this action to recover the money paid is based, sug- 
gested to him that the company would never pay the policy if it 
had possession of the facts. Parham requested her to remain 
silent; “to keep my own counsel as to what I know about it, and 
promised me $250 if I would do so.” That promise was in writing, 
and as follows: ‘‘ Hot Springs, Ark., Aug. 7,1882. Due Mrs. J. A. 
Cline, two hundred and fifty dollars, to be paid when the insurance 
money is paid to me on Mrs. C. W. Parham’s life. If the insurance 
money is not collected, the amount mentioned will not be paid. C. 
W. Parham.” He paid $10 on that obligation, and indorsed the 
credit on same day. The next writing from him was as follows: 
“April 7, 1883. Mrs. Cline: I received a letter this morning say- 
ing everything is all right, and instructions how to send papers; 
will get returns about the middle of next week. Respectfully, J. 
P.” The woman was silent, and a few days after the date of the 
last communication Parham received the money on the policy. She 
then sent his obligation to the place where he was, for collection, 
and received a reply, of which the following is proved to be the 
substance: ‘Mrs. Cline: That note was sent here for collection. 
I positively refuse to pay, and will not be annoyed by you, and I 
suppose you understand the consequences of blackmail. ©. W. 
Parham.” The woman gave a detailed statement of the negotiations 
between them, having for their purpose the suppression of infor- 
mation which would prevent the payment of the policy should it 
reach the officers of the insurance company; and while this evidence, 
coming, as it does, from a particeps criminis, would not ordinarily 
be entitled to full credence, there can be no doubt as to its substan- , 
tial correctness, for Parham, as a witness, virtually admits it all, 
but seeks to excuse his conduct. 

Under the evidence, there can be no denial of the fact that the 
answers to the 1st, 2d, 4th, 5th, 6th, 7th, 9th and 10th questions 
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contained in the application for insurance were untrue, and known 
to be untrue by Mrs. Parham, and by Weatherby, the agent of the 
company; but from the record, while there is nothing to relieve the 
applicant from the legal result that would ordinarily flow from such 
misstatements, there is strong reason to believe that the unfortu- 
nate woman may not have fully comprehended the moral question 
involved. The evidence further leaves no doubt that the husband 
knew that these representations were untrue at the time the policy 
was received, and at the time he demanded and received money on 
it. He had the money in his possession, and cannot be heard to 
say that he was ignorant of anything that appeared on it at the 
time he was secking to collect the money, and in order to do this 
he was bribing at least one person to keep silent. He may have 
been in fact ignorant of the representations made by his wife in 
the application, at the time these representations were made, but 
of the contents of the policy he cannot be heard to say that he was 
ignorant at any time after he received it, which was soon aiter it 
issued. The policy was applied for with his consent, by his wife, 
for his benefit; and the premiums were paid by him, and it would 
seem that, under this state of facts, the wife was but his agent, 
although nominally a party to the contract, whose knowledge and 
acts ought in law to be attributed to him. If the representations 
made by the wife had not been untrue, the evidence leaves no 
doubt of the husband’s knowledge of the occurrence of such facts 
after the policy issued as, under its terms, would avoid it. We have 
no disposition to discuss the facts presented by the record, and have 
made the foregoing statement in order to inquire whether the 
charges given were made as, under the facts, ought to have been 
given. It is contended that plaintiff is not entitled to recover on 
account of any misrepresentation made by Mrs. Parham in her 
application, if the agent of the company knew at the time they 
were made that they were untrue; that the knowledge of the 
agent would affect the company with notice that the representations 
were not true, and the company therefore estopped, because it 
received the premium and issued the policy, knowing the falsity of 
the statements. The court conceiving this to be true, under the 
facts of this case, gave the following charge: “If you find from 
the evidence in this case that the assured, Mrs. Charles W. Parham, 
made false answers or statements in her application for insurance, 
but that the same were not made by the procurement or with the 
consent of defendant, and if you further find that the agent of 
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plaintiff, who took said insurence, knew at the time such false 
answer or statement was made, and while acting as such agent, that 
it was false, then the plaintiff cannot recover in this suit by reason 
of such false answers or statements, so known by the agent to be 
false, but is estopped from so doing.” Plaintiff had alleged col- 
lusion between Weatherby and the assured and her husband to 
obtain the policy on false representations, and, in view of the evi- 
dence, no court would be authorized to assume that this was not 
proved. The court refused to give a charge to the effect that, if 
such a state of facts existed, the knowledge of the agent of the 
falsity of the representations would not prevent a recovery, if the 
policy was issued in relidnce on the truth of the representations 
contained in the application, if the money was paid in ignorance 
of their falsity. Itis ordinarily true that a principal is affected 
with notice of such facts as come to the knowledge of his agent 
in the course of his business. When an agent, however, ceases 
to act for his principal in good faith, and through collusion with 
another, desiring, through him, to cheat and defraud the princi- 
pal, practically enters into the service of that other for the pur- 
pose of promoting the interest of that person, or the common 
interest of himself and that other, in fraud of his principal, then 
the person who so avails himself of the services of such an agent 
cannot claim that his act or his knowledge in reference to matters 
to which the fraudulent collusion relates are binding on the person 
intended to be defrauded. In such a case, the agent pro hac vice 
becomes the agent of the person he collusively serves. In In- 
surance Cv. vs. Minch (53 N. Y., 150) it was claimed that the medi- 
cal examiner for the company, in collusion with an applicant, 
made a false statement as to her condition, to obtain a policy; 
and in that case, as in this, it was claimed that the company 
was chargeable with the knowledge of the true condition of the 
applicant because its examiner knew it; but in disposing of the 
question the court held that: “If Dr. Potter, the husband, and 
deceased knew that the latter had an incurable cancer, and acted 
in concert in procuring the policy, the plaintiffs were entitled to 
recover; even if the company would otherwise be chargeable with 
the knowledge of Dr. Potter as their agent, they would be relieved 
from it under such circumstances. If a person colludes with an 
agent to cheat the principal, the latter is not responsible for the 
acts or knowledge of the agent. The rule which charges the prin- 
cipal with what the agent knows is for the protection of innocent 
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third persons, and not those who use the agent, to further their 
own frauds upon the principal.” To same effect is Smith vs. In- 
surance Co., 24 Pa. St., 320. The instruction given withdrew from 
the jury all question of collusion between Weatherby, the assured, 
and her husband, and assumed that the company stood charged 
with notice of every fact known to Weatherby. This was error. 
Among others, the court gave the following charge: “You are 
charg 1, first, that if you find from the evidence in this case that 
Mrs. Charles W. Parham made an application to plaintiff association 
for a policy of insurance on her life, for the benefit of defendant, 
and that such policy was issued to her by plaintiff on such appli- 
cation, and that afterwards, on the death of said Mrs. Charles W. 
Parham, the defendant prepared and delivered to plaintiff the re- 
quired affidavits as to her death, and that relying upon said affidavits, 
and the truth of the answers and statements made in said applica- 
tion, the plaintiff paid over to defendant the sum of money alleged 
to have been paid to him, or any part thereof, and if you further 
find that said policy was obtained by the false and fraudulent rep- 
resentations of said Mrs. Charles W. Parham in her application there- 
for, and that the defendant, C. W. Parham, aided, assisted, or abet- 
ted in such fraud, having knowledge of her fraudulent design,—you 
will find for the plaintiff.” Charges were asked by plaintiff, and 
referred, which, in effect, embodied the same propositions, omitting, 
however, any statement that it was necessary, to entitle plaintiff 
to recover, that it should appear that Parham aided, assisted, or 
abetted his wife in making the false representations, knowing her 
fraudulent design in so doing. The sixth paragraph of the charge 
given was as follows: “In order to entitle the plaintiff to recover 
in this case, it is necessary that you should find, not only that there 
were fraudulent or false statements or misrepresentations or con- 
cealments by the assured, Mrs. Charles W. Parham, but you must 
further find that the defendant, C. W. Parham, either knowingly 
participated in them at the time, or, knowing them at the time he 
procured the money (if procured at all), fraudulently concealed a 
knowledge of them from the plaintiff; and if you find that the 
defendant did not knowingly participate in any way in any such 
false statements, misrepresentations or cencealments (if any there 
were), and did not know of them, and conceal them, when he 
received the money, you will return a verdict for defendant.” 
Throughout the charge the participation by defendant in the false 
representations, or his knowledge of them and their concealment by 
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him, was made necessary to a recovery by plaintiff. As before said, 
the wife was practically the agent of her husband in procuring the 
policy for his benefit, and we are of opinion that any misrepresent- 
ation made by her is as binding upon him as though made with 
his knowledge or procurement or by himself. If, however, this be 
not so, this would not change the result, leaving out of view all 
questions of estoppel. By the terms of the policy, the contract 
evidenced by it was to be inoperative if the representations on 
which it was obtained were untrue. That many of them ofthe most 
material character were untrue cannot be denied from the un contro- 
verted testimony found in the record, and we are unable to perceive 
any principle of law on which vitality to the contract can be given 
when the parties agreed that it should be inoperative, in a named 
event shown to have occurred, simply because the beneficiary may 
not knowingly have participated in, or aided or advised the making 
of, such representations, or even on the ground that he may not 
have known and concealed their falsity after the death of his wife. 
The contract is the basis of every right any person can claim under 
it, and that provided that the policy should be inoperative in case 
the representations on which it was based were untrue, and not 
that-it should be inoperative only in the event that the beneficiary 
knew that they were untrue at the time they were made, aided, 
advised, or abetted the person making them, or concealed the fact 
of their falsity after the death of his wife; and courts have neither 
the power nor right to change the contract made by the parties, and 
to declare a liability on a state of facts which the parties never 
agreed should fix it. Had a knowledge of the falsity of the repre- 
sentations come to the knowledge of plaintiff, then subsequent 
recognition of its validity and conduct, inconsistent with an inten- 
tion to insist upon its nullity, might operate an estoppel; but no 
such case is shown. Were this an action on the policy, it would 
not be contended that a recovery could be had on it, on the ground 
that the beneficiary was ignorant, at any time, of the existence of 
the facts which by its terms rendered it inoperative; for a benefici- 
ary, vendor, or assignee of a policy of insurance, in the absence of 
some fact operating as an estoppel, takes and holds subject to the 
terms of the contract itself; and if, as between the immediate par- 
ties to it, it is inoperative, because procured by false representations, 
then it is inoperative to confer right on the beneficiary named in 
it. This case differs from the case of Insurance Co. vs. Minch only 
in the fact that in that case the policy was paid tothe administrator 
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of the estate of the insured, and suit was brought against him to 
recover the sum so paid, on the ground that the policy was obtained 
by false representations, while this is brought against the benefici- 
ary to recover the sum paid to him in ignorance of the fact that 
the policy was obtained by false representations. In that case it 
was held that an insurance company that had paid a policy, obtained 
by fraud, in ignorance of that fact, was entitled to reeover the 
sum paid; and this we understand to be the law, whatever may be 
the rule when money is paid through want of knowledge of some 
fact, not amounting to fraud, in obtaining the policy, or fraudu- 
lent representations to obtain the money after the death occurs, 
which might have been set up as a defense in an action on the 
policy: Insurance Co. vs. Wager, 27 Barb., 554; Smith vs. Insur- 
ance Co., 62 N. Y., 87; Insurance Co. vs. Sturgis, 13 Gray, 181; 
Eagan vs. Insurance Co., 10 W. Va., 589; Bliss, Ins., 416; Phil. Tns., 
§ 1998. The view taken of the questions noticed is decisive of this 
appeal, and other assignments of error are thus practically dis- 
posed of as not sustainable. 

For the errors noticed the judgment will be reversed. and the 
cause remanded. 


UNITED SLATES CIRCUIT COURT. 


S. D. OHIO, W. D. 


HAMILTON 
Us. 
CONNECTICUT FIRE INS. CO.* 


A policy of insurance issued by defendant to plaintiff provided that any loss 
should be appraised as prescribed by the _— and that the report of 
the appraisers should form part of the proof required by the policy. The 
proof of loss furnished the company did riot contain such a report of ap- 
praisement, but the letter accompanying the proof stated that, if there 
were any defects in the substance or form of the proof, plaintiff, upon be- 
ing advised thereof, would perfect the same. No objection was made . 
any time to the form or substance. Several other companies, some 0 
which were not entitled to demand such an appraisement, had policies 
on the same property ; and in the course ofa correspondence carried on by 


* Decisi: n rendered, April 15, 1891.—From Federal Reporter. 
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them and defendant jointly on the one side and plaintiff on the other, in 
which they disputed the amount of the loss, they demanded a submission 
to arbitration on conditions which were refused by plaintiff. They then, 
by joint letter, stated that, if the form of submission proposed by them 
contained any provisions not prescribed by the policies, each company 
would submit its own form. There was no further correspondence be- 
tween them jointly, or between defendant and plaintiff, on the subject. 


Held, that the joint demand could not take the place of a separate demand, 
and defendant had therefore waived its right to have such appraisement 
made part of its proof of loss. 


Kirrrepvee & Wixsy, for Plaintiff. 

Tuos. A. Locan, for Defendant. 

Saaz, J. (orally charging jury.) 

This action is upon a policy of insurance issued to Robert Hamil- 
ton, the plaintiff, by the Connecticut Fire Insurance Company, of 
Hartford, the defendant. 

The execution of the policy of insurance is admitted, and its de- 
livery to the plaintiff. It is also admitted that the plaintiff paid 
the premium thereon; that the policy was in force at the time of 
the fire, and that the loss and damage were within its terms; that 
the plaintiff was the owner of the property described in the peti- 
tion, consisting largely of tobacco situated in the factory of the 
plaintiff on Madison Street, Covington, Ky.; and that the fire 
occurred on the 16th of April, 1886. 

From the evidence for the plaintiff, it appears that on the 26th 
of April, 1886, he furnished to the defendant proofs of loss under 
the policy in suit, with a letter of that date, stating that, if there 
was any defect in the substance or the form of the proofs, he would, 
upon being advised thereof, perfect the same to the satisfaction of 
the company, requesting in that event the return of the proofs to 
him for that purpose. 

On the 27th of April, 1886, the receipt of the proofs was acknowl- 
edged by defendant’s agent. No objection was made at any time 
to their form or substance. 

The policy provides that the loss or damage to the property in- 
sured shall be appraised by disinterested and competent persons 
selected in the manner prescribed in the policy, and that the re- 
port of such appraisers in writing, under oath, shall form part of 
the proof required by the policy. 

The proof of loss furnished the company, and put in evidence by 
the plaintiff, did not contain such a report, nor any report of ap- 
praisement whatever. Indeed, no such appraisement had then 
been made. But, as I have said, the defendant made no objection 
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to the proofs as rendered, either at the time, or in any part of the 
correspondence which ensued, nor did the defendant intimate to 
the plaintiff, at any time or in any way, that it objected to the 
proofs that they did not contain or have attached thereto such an 
appraisement. 

The damage to Mr. Hamilton’s stock, consisting largely of 
tobacco, was chiefly by smoke. 

There began on April 28, 1886, a joint correspondence relative to 
the loss in question, in which some twelve insurance companies 
were interested as having policies of insurance covering the prop- 
erty claimed to have been damaged. The first letter of this cor- 
respondence, in and throughout which the several insurance com- 
panies acted jointly, jointly addressed, and were addressed by, 
Mr. Hamilton, was addressed to Robert Hamilton, under date 
April 28, 1886; and the last letter was addressed to E. W. Kittredge, 
by J. M. De Camp, general agent, under date of May 7, 1886. 
Mr. Kittredge, as appears by stipulation in evidence, was the 
representative of Mr. Hamilton. 

It also appears that there was a dispute between the insurance 
companies and Mr. Hamilton, who claimed a loss of $30,000 upon 
the extire property, the value of which, before the fire, he esti- 
mated at $40,000, his claim being that it was damaged largely by 
smoke. The companies, on the other hand, insisted that the dam- 
age was much less than as claimed by Mr. Hamilton. It was out 
of that difference that the correspondence and the subsequent 
litigation grew, as well as upon the questions which have arisen 
upon these policies. 

The dispute as to the amount of the loss or damage having arisen, 
the clause of the policy to which I have referred came into active 
consideration. Now, there is a rule of law that while it is the duty 
of the assured to furnish proofs of loss,—which is another form of 
expression for a formal statement in detail and in writing of the 
loss, and of the circumstances and particulars thereof, in accord- 
ance with the terms and requirements of the policy,—if there 
be any defect in the form or particulars of the proofs it must be 
objected to seasonably by the insurance companies, or it will be 
held to have been waived. 

As I have stated, the plaintiff did not make an appraisement of 
the value of the goods, and present it as part of his proof, but 
there was no objection to the proofs upon that ground in the de- 
fendant’s letter acknowledging their receipt. It was merely an 
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acknowledgment, with the statement that it would be sent forward 
to the proper authorities; that is, as I understand it, to the home 
office. Then commenced the joint correspondence, beginning 
with the letter of the 28th of April, 1886, signed by the agents or 
representatives of each of the twelve companies which held policies 
of insurance upon Mr. Hamilton’s stock. 

That was, in its terms, a joint letter. The companies jointly ex- 
cepted to the amount of the claim made, and demanded that the 
question of the amount of the loss should be submitted to compe- 
tent and disinterested persons, chosen as provided for in the sev- 
eral policies of insurance, and they announced their readiness to 
proceed at once with this appraisement. The demand was un- 
mistakably for a single appraisement, not for separate appraise- 
ments under the several policies, but one appraisement which was 
to estimate the entire loss, and to be used in settlement of each 
and all of the policies. There is an express reservation of all the 
rights of the several companies, under the terms of their respect- 
ive policies, in this letter of April 28th, and a request that the re- 
ply shall be addressed in the care of the London & Liverpool & 
Globe Insurance Company, corner of Third and Main Streets, 
which is one of the companies. In answer to that letter came a 
letter from Mr. Kittredge, as the counsel for Mr. Hamilton, and 
that was followed by several letters, in each of which there is refer- 
ence to a single appraisement; the whole constituting a negotia- 
tion with reference to such an appraisement and arbitration. 

The final result was a disagreement between the parties, Mr. 
Hamilton insisting upon certain conditions which the companies 
refused to accede to; the companies, on their part, upon certain 
conditions which Mr. Hamilton refused to accede to. On the 5th. 
of May the companies, in a letter signed on their behalf by the 
Liverpool & London & Globe Insurance Company, stated that they 
felt bound to accept Mr. Hamilton’s communication of the day- 
before as a refusal to comply with their request, and with the con 
ditions of the policies of insurance. The final letter, addressed to Mr. 
Kittredge under date of May 7, 1886 and signed by J. M. De Camp, 
general agent, states that, if the form of submission to appraisers 
(which the companies had submitted to Mr. Hamilton on May 3d) 
contained any provisions or conditions limiting or defining the 
duties of the appraisers, and not prescribed by the policies, each 
company would submit its own form, “as we desire and demand a 
submission free from any conditions imposed by either party.” 
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There was no answer to this letter. Mr. Hamilton had, in his 
letter of May 3d, definitely and clearly declined the arbitration 
proposed, so that there could be no mistake as to his position with 
regard to it. 

In the case on trial, for the first time in the progress of this 
litigation, the plea is made by Mr. Hamilton that there was no 
separate demand for an appraisal or arbitration, but only a joint 
demand by all the companies. 

In the Liverpool & London & Globe Ins. Co. Case (136 U. S., 242, 
10 Sup. Ct. Rep., 945), there was a demand by the company for an 
arbitration, which Mr. Hamilton refused. It was made the day 
after the close of the joint correspondence. In Home Ins. Co. 
Case (137 U. S., 370, 11 Sup. Ct. Rep., 133), there was a denial that 
there had been any demand for appraisement or arbitration, but 
the correspondence between the companies and Mr. Hamilton 
seems to have gone unchallenged. Certainly there is nothing in 
the argument of Mr. Richards, which is abstracted in the report of 
the case, nor in the opinion of the court, referring to any contro- 
versy on that subject. It is not referred to as a matter in dispute. 
It seems to have been tacitly conceded that the joint correspond- 
ence would sustain the averment that the defendant requested 
that the amount of loss or damage be submitted to appraisers. 
Now, for the first time in the history of this litigation, as I have 
said, the plaintiff makes the point that there was not a demand for 
an uppraisement according to the terms of the policy in suit, nor 
any other demand than the joint demand for an appraisement and 
arbitration, which would apply to all of the policies. 

My opinion is that such a demand cannot be made to serve the 
purpose of a demand under each of the policies. It was a demand 
' that Mr. Hamilton submit to an appraisement and an arbitration, 
which should be conducted on behalf of the twelve companies col- 
lectively. One or two of them—the Fireman’s especially—were 
certainly not entitled to make such a demand. The Home In- 
surance Company was not entitled to make separately any such 
demand, and to insist upon a refusal to comply therewith as a bar 
to an action on its policy. That is what the supreme court de- 
cided in the case reported in 137 U. S. and 11 Sup. Ct. Rep., above 
referred to. It is clear to myemind that the joint correspondence 
is not sufficient to overcome the denial made in the amended 
reply. It does not sustain the allegation of the answer that the 
defendant, the Connecticut Insurance Company, demanded an ap- 
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praisement or arbitration in accordance with the terms of its 
policy ; and it is not claimed that that company made any separate 
demand, or had any separate correspondence, with Mr. Hamilton, 
excepting the receipt of the proofs of loss, and the letter acknowl- 
edging the same. It is also clear to my mind that there is nothing 
in the joint correspondence which amounts to a waiver by Mr. 
Hamilton of separate demands by the several companies. It may 
be observed right here that the defendant (and it has been stated 
by counsel that each of the various companies) granted to Hamil- 
ton permission to effect other insurance, and, as he held twelve 
policies, the companies may have thought that a joint appraise- 
ment and arbitration was the only one practicable ; and Mr. Ham- 
ilton may have so thought, but negotiations for such an appraise- 
ment and arbitration were not within the stipulations of any of the 
several policies, nor did they operate as a waiver of any rights of 
either party ; and, when those negotiations failed, the parties were 
left as they were when the negotiations began. It is to be remem- 
bered, also, that the companies, in the course of the joint corre- 
spondence, explicitly declared that they waived none of their 
rights, and that they proposed to stand upon the conditions of their 
policies. There is not a syllable in Mr. Hamilton’s part of the 
correspondence indicating any waiver on his part, excepting on 
the conditions proposed by him, and rejected by the company, 
and the rejection was the end of the matter. 

Now, gentlemen of the jury, the law being that, if there is a 
formal defect in the proofs of loss to which no exception is taken 
by the insurance company, that defect is waived, and upon this 
testimony it being clear to me that their was no such demand on 
behalf of this company, and that the joint demand cannot be re- 
garded as evidence of a separate demand, or as a substitute there- 
for, the only course left to me is to instruct you, as I do, to return 
a verdict for the plaintiff for the amount claimed, with interest to 
the first day of this term of court, there being no question as to 
the amount, if it be found that the defendant is liable. 





Report of Decisions. 


SUPREME COURT OF IOWA. 


JOY et At. 
Us. 
SECURITY FIRE INS. CO., or Davenporr.* 


The Iowa statute providing that in case of a loss on a building insured, the 
sum stated in the policy shall be prima facie evidence of the value, and 
that the insured need only prove the loss of the building insured, does 
not apply to insurance on personal property. 

Where the insured property consisted of old or second-hand hotel furniture, 
having no fixed market value, the price for which it was offered by the 
owner is competent evidence for consideration by the jury in determining 
its value. 


R. W. Barcer, for Appellant. 
Joy, Hupson, Catt & Joy and C. L. Wrieur, for Appellees. 


GRANGER, J. 

1. Assignments based on the action of the court in including 
evidence make it important that we determine a question as to the 
burden of proof. Appellees contend that under the statutory pro- 
vision the amount stated in the policy is prima facie the amount of 
the loss. The verdict in this case is for the amount stated in the 
policy, $1,173. The statute on which the claim is based is chapter 
211, Acts 18th Gen. Assm., § 3, which provides :— 


In any suit or action brought in any court in this state on any policy of in- 
surance against the company or association issuing the policy sued on, in case 
of the loss of any building so insured, the amount stated in the policy shall 
be received as prima facie evidence of the insurable value of the property at 
the date of the policy: provided, nothing herein shall be construed to prevent 
the insurance company or association from showing the actual value at the 
date of the policy, and any depreciation in the value thereof before the loss 
occurred: provided, further, such insurance company or association shall be 
liable for the actual value of the property insured at the date of the loss, 
unless such value exceeds the amount stated in the policy; and in order to 
maintain his action on the policy it shall only be necessary for the assured to 
prove the loss of the building insured, and that he has given the company or 


* Decision rendered, May 27, 1891. 
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association notice in writing of such loss, accompanied by an affidavit stating 
the facts as to how the loss occurred. 

The language of the section precludes a belief that the intention 
was that the policy should be prima facie evidence of the value of 
personal property destroyed by fire for at least two reasons: First, 
because the section does not in terms so provide; and, second, 
that no reasons exist for giving to a doubtful statute such a con- 
struction. Looking to the section and the parts thereof where the 
policy has a prima facie effect, and we see, first, that it is as to the 
insurable value of the property, and it says: ‘In case of loss of 
any building so insured the amount stated in the policy shall be 
received as prima facie evidence of the insurable value of the prop- 
erty at the date of the policy.” Then, again, speaking of the lia- 
bility of the company for the actual value at the time of loss, and 
what the plaintiff must prove, having by the policy shown the in- 
surable value, he must “prove the loss of the building insured.” 
No other language in the section indicates a prima facie effect of 
the policy; and it seems to us quite conclusive that it was not de- 
signed to have that effect in cases of loss of personal property, but 
of buildings, as expressed in the section. In most cases of loss of 
personal property insured the difficulty of the companies assuming 
the burden of showing the actual value at the time of loss would 
be great, if not impossible. Take insurance upon stocks of goods, 
from which sales are continually made, and additions made thereto; 
insurance upon hay and grain, the value and quantity of which 
changes rapidly from use, sales, and other causes; and in fact, per- 
sonal property quite generally,—and it will be readily seen that 
such a rule would be attended with too great difficulties to believe, 
in the absence of language quite unmistakable, that the legislature 
so intended. 

2. Tae policy contains this provision:— 

Fraud, falss swearing, misrepresentation, or any concealment of or omis- 
sion to make known a material fact on the part of the assured, whether in 
applying for this insurance, or in the proofs of loss, or otherwise, shall render 
this policy and any renewal thereof void. 


Several defenses are pleaded to the cause of action, and, among 
them, that Hahne, in his proofs of loss, falsely and fraudulently 
misrepresented the value of the property insured; the defendant 
averring that the actual value of the property was but $400, while 
in the proofs of loss it is represented as of the actual cash value of 
$1,890. The averments also put in issue the value of the property 
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as affecting the amount of recovery on the policy. John Kauffman 
was a witness for the defendant, and testified that about two weeks 
before the fire he had a talk with Hahne about buying the property. 
He was then asked this question: ‘Now you may state whether or 
not he made you an offer to sell you that property at that time,— 
two weeks before the fire,—and what the offer was.” After giving 
testimony as to certain articles, he was again asked: “What did 
Mr. Hahne ask you for that hotel furniture and building, and all 
contents of the hotel as it stood there?” The witness also testified 
that he was present at Mr. Lutz’s office when one Rossuck was 
trying to buy the property of Hahne, and the following questions 
were asked: ‘‘Do you know what Mr. Hahne offered to take for 
the hotel furniture, bedding, and beds, table-ware, and all that 
sort of thing? Did Mr. Hahne tell Mr. Rossuck what the prop- 
erty was worth at that time? Answer. Yes, sir. Question. State 
what it was.” Answers to the questions were excluded on objec- 
tions by plaintiff on the ground that they were “incompetent, im- 
material, and no measure of damages.” We think the court erred 
in sustaining the objections. Appellees’ contention as to this 
point is: “It is not what a man sells his property for, what prices 
may be dictated by pressing circumstances or illness, or many 
other reasons. His offer can no more be used against him than it 
can be used for him if he had had a higher price tendered him.” 
The property in question consisted of old or second-hand furniture, 
the market price of which it is usually very difficult to establish. 
It cannot be said to have a fixed market value, and we think that 
the price for which it was offered by the owner is at least compe- 
tent evidence to be considered by the jury. Ifsuch an offer is 
accepted, it would seem quite conclusive that the property was 
worth the amount of the offer. If not accepted, it would be evi- 
dence tending to show that the property was not worth more than 
that for which it was offered. It is not to be assumed in the ab- 
sence of proof that the offer was “dictated by pressing circum- 
stances,” or for other reasons that might render the proof of such an 
offer of no avail; but, if such “circumstances” exist, they may be 
shown, and thus give to the testimony the weight to which it is 
entitled: 2 Wood, Ins., p. 1172; Hersey vs. Insurance Co., 27 
N. H., 149. Other testimony of a like import was also refused, 
which we need not separately notice. We do not think it necessary 
to consider other assignments, and the judgment is reversed. 
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SUPREME COURT OF OREGON. 


STATE INS. CO. ) 


US 
OREGON RY. & NAV. ia 


The owner of property destroyed through the negligence of a railroad, which 
was partially insured, assigned to the company to the extent of the in- 
surance money paid. 


Held, That the assignment conveyed merely an equitable title, which can only 
be enforced in equity in a suit in its own name jointly with that of the 
owner, or, if he refuse to join, then as defendant. 

Such suit cannot be brought at law by the company alone. 


The provision in the code of Oregon permitting the owner to be made defend- 
ant if he refuses to be joined as plaintiff does not apply to actions at law. 


R. Eaxrn & Bros. and Cox, Treat & Minor, for Appellant. 
W. W. Corron and Zera Snow, fur Respondent. 
Lorp, J. 

This is an action to recover the sum of $515, paid by the plaintiff 
as insurance money to R. J. Rodgers and S. B. Williamson on 
account of certain hay valued at $1,600 which had been destroyed 
by the negligence of the defendant. To the extent of the insur- 
ance money paid thereon Rodgers and Williamson duly assigned to 
the plaintiff their claim against the defendant. It thus appears 
that the total value of the property destroyed by the negligent act 
of the defendant was greatly in excess of the amount of insurance 
money paid by the plaintiff to Rodgers and Williamson for which 
the assignment was taken. As assignee of a portion of such claim 
or liability against the defendant as a wrong-doer the plaintiff has 
brought this action in its own name for its recovery. The question 
is, has the plaintiff a right to sue alone upon such a state of facts? 
As in this state it is the distinction between forms of action at law 
only that is abolished, and not the distinction between actions at 


* Decision rendered, April 30, 1891. 
VOL. XX.—47. 
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law and suits in equity, as in several of the code states, it is con- 
tended that the assignment, being of a portion of a claim or lia- 
bility in tort, is purely equitable, and can only be enforced in equity 
in a suit in which all the parties interested in the cause of action 
are made parties; that, by reason of this, when our code provides 
that “every action shall be prosecuted in the name of the real 
party in interest” in actions at law it applies only to those holding 
the legal right or title and not those holding an equitable right or 
title,—hence, as the assignment confers merely an equitable title 
upon the plaintiff, it can only be enforced by the plaintiff by a suit 
in equity in his own name, jointly with Rodgers and Williamson as 
plaintiffs, or as defendants, if they refuse to join, because the 
plaintiff has no right or interest which is recognized at law. But 
the subrogation of the insurer, upon payment of the insurance, to 
the rights and remedies of the insured—the party holding the 
legal title -to the extent of such payment is purely an equitable 
result and the creation of equity, which, operating as an equitable 
assignment, authorizes the plaintiff to bring an action at law in the 
name of the insured for his benefit. Why, then, may not the 
plaintiff, under the provision of the code cited, whether he acquires 
his right or interest in the liability of the defendant for its wrong- 
ful act by an assignment purely.equitable, or by subrogation which 
operates as an equitable assignment. pursue his remedy at law in his 
own name, joining Rodgers and Williamson as plaintiffs, upon the 
same principle that the plaintiff could, at common law, bring his 
action at law in the name of the insured? In either case the sin- 
gleness of the action is preserved and the rights of the parties are 
the same, the remedy only being varied as it may be affected by 
the provision of the code. However that may be, there is but one 
wrongful act complained of, causing one loss and creating but one 
liability. It is a single wrongful act giving rise to but one liability 
upon a claim which is admissible. It is immaterial whether the 
insurer acquires his right or interest by subrogation or assignment. 
_ When the property destroyed exceeds the value of the insurance 
money paid, he only acquires a joint right or interest with the 
owner of such property in a single cause of action or liability. 
Where there is but one liability or cause of action, those united in 
interest_must adjust their loss in a single action. “The logic of 
the general requirement,” says Mr. Bliss, “that actions should be 
brought in the name of the real party in interest, and that all who 
are united in interest should unite as plaintiffs, clearly demands the 
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union of the assignor with the assignee of a part.” Bliss, Code PI., 
§ 65. Together they constitute the real parties in interest upon a 
claim which is indivisible. “To hold that these plaintiffs cannot 
unite in one action,” said Lyon, J., ‘to enforce what is really but 
one liability or cause of action, but that each must bring a separate 
suit, would open the door to litigation which would be more op- 
pressive to the defendant, and which would produce much mis- 
chief.” Swarthout vs. Railroad Co., 49 Wis., 625. Equally as 
emphatic is Judge Dillon that the insurance company cannot sue 
the wrong-doer, who occasioned the loss, in its own name. “The 
wrongful act,” he said, “was single and indivisible, and gives rise 
to but one liability. If one insurer may sue, then if there are a 
dozen each may sue, and if the aggregate amount of all the policies 
falls short of the actual loss the owner could sue for the balance. 
This is not permitted.” Aitna Ins. Co. vs. Hannibal & St. J. R. 
Co., 3 Dill.,1. Likewise Judge Lawrence said: “Ifthe property is 
burned through the carelessness of some third person, can such 
person be liable to as many suits as there are insurances? Is there 
more than one cause of action against him? And can that be in- 
definitely divided? What is the measure of damages? Is it the 
injury done by him to the property, or the amount the insurance 
companies have paid? Clearly,the former. If the insurance com- 
panies have paid more than the actual loss they cannot make him 
liable for what they have paid. He is liable to the owner of the 
property for the injury he has done to it, and, although a wrong- 
doer, it is still his right: to have the loss adjusted in a single suit.” 
Insurance Co. vs. Frost, 37 Ill., 386. All this goes to show that in 
cases of this sort, where the wrongful act is single and indivisible, 
there can arise but one liability or cause of action. While at com- 
mon law this liability would be enforced in the name of the insured 
under the code, except where the insurance company has paid the 
full value of the property, the loss of which was occasioned by the 
negligent act complained of, and the insurer by reason thereof has 
no interest, the insurer and owner of the property may join to 
recover the whole loss in one action. Together they have a united 
interest in a single cause of action or liability to which the negli- 
gent act of the defendant gave rise. The insurer acquires, not a 
new and separate cause of action, but only a right or interest with 
the owner of the property in a single cause of action or liability, 
and cannot therefore, in such case, sue in his own name alone. It 
is upon this principle, which preserves the indivisibility of the 
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action arising out of one loss and one liability, that under the old 
practice the action would have been brought in the name of the 
insured for the benefit of all concerned, but the code requiring 
the action to be brought in the name of the real party in interest, 
the insurance companies and the owners of the property destroyed 
constituting such party, would have to join in the recovery. In 
other words, the insurance companies would join the owner in 
bringing one action to determine the liability of the defendant. 
But it is said, if the owner or some one of the companies should 
refuse to join, there is no authority under our code in actions at 
law to compel parties jointly interested to join in the action. While 
we have a section which provides that “of the parties to the suit 
those who are united in interest must be joined as plaintiffs or de- 
fendants, but if the consent of any one who should have been joined 
as plaintiff cannot be obtained he may be made a defendant, the 
reason thereof being stated in the complaint” (section 381, Code.), 
it does not apply to actions at law. In states where all distinctions 
between law and equity are abolished, as in Wisconsin, where there 
is a similar provision to our section 381, supra, there is no difficulty 
about compelling parties to join, as the case of Pratt vs. Radford 
(52 Wis., 114) illustrates. Unless the parties united in interest are 
willing to join, there is no provision in our code in actions at law to 
compel them. Ordinarily reliance may be placed upon the interest 
of parties to voluntarily join when they are united in interest, but if 
some one should refuse, as has happened in cases of other sort, resort 
will have to be sought in equity until the legislature shall obviate 
the difficulty, if any change is desirable. To allow separate actions 
to be brought where there is but one liability would be illogical, 
and contrary to establish legal principles, and would be productive 
of mischief and oppression. As the court said in Swarthout vs. 
Railroad Co., supra: “For a single wrongful act which gave rise 
to but one liability the defendant might be harassed with a dozen 
different actions.” As well on principle as to avoid useless litiga- 
tion this ought not to be permitted. 
The judgment must be affirmed. 





Bacon vs. Brotherhood of Railroad Brakemen. 


SUPREME COURT OF MINNESOTA. 


BACON 
Us. 
BROTHERHOOD OF RAILROAD BRAKEMEN* 


Plaintiff’s son became a member of one of the subordinate lodges of defendant 
association, thereby becoming entitled to and receiving from defendant 
its certificate or policy of insurance, in which he designated his lodge 
as a beneficiary, in case of his decease. The lodge, as well as defendant, 
were unincorporated voluntary associations, for the mutual aid, benefit, 
and insurance of their members. Held, upon the death of the assured 
son, that the father could not be permitted to question, the legal exist- 
ence of the lodge, or its capacity to take as such beneficiary. 


W. S. McCrenanan and Wiiu1ams, Lawrence & Bancrort, for Ap- 
pellant. 


M. J. Davauerty and Weruersy, True & Warner, for Respondent. 


Cottins, J. 

The defendant brotherhood, a voluntary association, organized 
and maintained for the mutual aid, benefit, and insurance of its 
members, issued to plaintiff's son, Pliny, naming him as William 
Lowery, which name he had assumed, its certificate or policy, of 
date March 26, 1888, by the terms of which it agreed and pro- 
mised to pay such amount of insurance as might, at the time of his 
death, be justly due and owing, according to the provisions of its 
constitution—admittedly $1,000 in this instance—as well as a like 
sum in case of his disability. The assured died on the 10th of 
March, 1889. In the certificate or policy was a somewhat obscure 
paragraph relating to payment, as follows:— 

The said sum or sums to be paid as stipulated therein to and for the sole 
use of such person or persons to whom this policy shall be made assignable 


by said assured, and if such person or persons shall, at the death of such as- 
sured, be not living, then to the nearest heir or heirs. 


There was no other provision in the instrument, which seems to 
have been in the regular form used by the brotherhood, in refer- 
ence to the person to whom the amount was payable in case of the 


* Decision rendered, Juue 8, 1491. Syllabus by the Court. 
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decease of the assured. This certificate or policy was indorsed 
upon the back: “Policy of William Lowery; residence, Galveston, 
Texas; age 37; payable to Bayou City Lodge, No 145; relation- 
ship, member; residence, Houston. I hereby direct the payment 
of the within policy to the above-named person. William Lowery, 
Signiture of Assured.” That part of the indorsement which di- 
rects the payment of the amount of the policy seems to have been 
printed, but no question was properly made upon the trial as to 
the genuineness of the signature appended to the same. It must 
be assumed, and there seems to be no real controversy over it, that 
the deceased in his life-time designated the Bayou City Lodge, of 
which he was a member, as his beneficiary, and made the amount 
of his policy payable to it, in the event of his decease. It is not 
for us to inquire into his reasons for so doing, and, so far as we are 
advised, there was nothing in the articles of association of defend- 
ant brotherhood, or of its by-laws, or in the statutes of the state 
wherein the policy was issued, which restricted the assured in his 
selection. Upon proper proofs of the death, defendant paid the 
amount due, less the sum which had been incurred and paid for a 
burial casket, etc., to the Bayou City Lodge. The plaintiff, father, 
claims that such payment was improper, and has not absolved the 
association from payment to him as the heir of the deceased ; and 
this action was brought to enforce collection of the amount of the 
policy. The position taken by plaintiff’s counsel is, in brief, that 
the lodge had no legal existence, no capacity to take from the asso- 
ciation, and therefore could not have been legally designated by 
the assured as his beneficiary. From the testimony it appears that 
the members of local associations known as “lodges,” the Bayou 
City Lodge being one, composed the insurer, brotherhood associ- 
ation. These lodges were subordinate to the association, and an- 
swerable to it in many matters. Assessments for the payment of 
amounts due upon policies were made by the proper officers of the 
association, or “ grand lodge,” as it was sometimes called, and no- 
tice thereof forwarded to an officer of each of the subordinate lodges, 
known as the “financier,” who thereupon proceeded to collect 
from the individual members, and to remit to the secretary of the 
brotherhood. The subordinate lodges also had representation at 
the meetings of the association, and in this way a voice in the gen- 
eral management of its affairs. To this extent the lodges were & 
part of the association defendant. In other matters they acted 
without reference to it, or to each other, except in so far as was 
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necessary, because all subordinate lodges were organized under the 
provisions and governed by a common charter. While it was true 
that they were created for the purpose of promoting the scheme 
of mutual aid, benefit, and insurance, they were distinct bodies, 
acting independently of the general association or brotherhood, 
and of each other, except as above stated. We see no good reason 
why the lodge in question, whether declared a simple association 
of individuals, or a corporation de facto, could not be designated 
by the assured as his beneficiary. He had become a member of a 
subordinate lodge, organized and conducted for the benefit of 
those who joined it. As such member he had received a certiticate 
or policy of insurance, of no value except when countersigned, as 
it had been, by its officers: he had accepted and participated in 
benefits conferred upon those only who held a membership, and by 
reason of such membership; and, when called upon to designate 
a party to whom the amount of his policy should be paid in case of 
his death, had named the lodge. The assured, under such circum- 
stances, could not have questioned the capacity of such body to 
take under his designation, and it follows that one who claims 
under him cannot. Judgment reversed. 


UNITED STATES CIRCUIT COURT. 


N. D. OF ILLINOIS. 


CARRIE M. RICHARDSON 
vs. 
TRAVELERS INS. CO., or Hartrorp, Conn.* 


The company does not insure against death caused by inhaling gas. It hasa 
right to so limit its liability. The claimant has no rights other than 
those which arise under the policy, and under this policy she has no right 
of action. 

The question as to whether the deceased died by accident or by his own suici- 
dal act is left wholly unsettled. It has no relevancy in this case. 


Royyan & Royyan, for Plaintiff. 
C. C. Bonney and Lyman M. Parye, for Defendant. 


* Decision rendered, June, 1891. Conflicting with Paul vs. Travelers, 17 Ins. Law Jour., 479. 
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Buopeert, J. 

This is a suit on a policy issued by defendant whereby it assured 
the life of Frederick Richardson, the husband of plaintiff, against 
death by accident, in the sum of $6,000, payable to plaintiff. 

The proof shows that Mr. Richardson died at the Hotel Grace, in 
the city of Chicago, on the 12th day of September, 1889, and while 
the policy was in full force, and that his death was caused by in- 
haling illuminating gas. The proof shows that he was a guest of 
the hotel, was assigned a room to which he retired during the 
evening, and the next morning was found dead in his room, with 
illuminating gas escaping freely from one of the gas burners in the 
room; and it is conceded that he died from the inhalation of this 
escaping gas, and that there was no visible marks of violence or 
injury upon his body. It is also conceded that due notice and 
proof of his death was given defendant in apt time, as required by 
the terms of the policy. 

Defendant denies liability, on the ground that the death of the 
assured did not occur from a cause which makes it liable under its 
contract of assurance. 

The policy, in terms, insures against death resulting alone from 
external, violent, and accidental means, and makes the liability of 
defendant subject to certain conditions, among which are the fol- 
lowing :— 

“4, This insurance does not cover disappearances, nor suicides, 
sane or insane; nor injuries of which there is no visible mark upon 
the body; nor accident, nor death, nor loss of limb or of sight, nor 
disability resulting wholly or partly, directly or indirectly, from any 
of the following causes, or while so engaged or affected. * * * 
Taking poison. Contact with poisonoussubstances. Inhaling gas.” 

It seems very clear to me on the admitted facts in this case, de- 
fendant cannot be held liable. It is admitted that the death of the 
assured was caused by the inhalation of illuminating gas. There 
was no visible sign of violence or external injury on his body. The 
proof shows that when found dead, he was lying upon his side in 
his bed, as if asleep, with no distortion of limb or features, or other 
evidence of violence, pain or suffering. 

Plaintiff relies for recovery entirely on Paul vs. Travelers Ins. Co., 
(112 N. Y., 472) where under a policy precisely like this, in its terms, 
the court held that the defendant, “in expressing its intention pot 
to be liable for death from inhaling of gas, can only be understood 
to mean a voluntary and intelligent act by the ineured, and not an 
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involuntary and unconsious act. Read in that sense, and in the 
light of the context, these words may be interpreted as having re- 
ference to medical or surgical treatment in which, ex vi termini, 
would be included the dentist’s werk: or to a suicidal purpose.” 

The reasoning by which that court reached its conclusion is not 
satisfactory to my mind. The language of the policy is so clear as 
to require no construction. The words are unequivocal, that the 
defendant does not insure against death caused by inhaling gas. 
There is nothing in the terms of the policy intimating or suggesting 
that the inhalation of gas must be voluntary or involuntary in order 
to exempt defendant from liability. That the defendant had the 
right to so limit its liability there can be nodoubt. All the plaint- 
iff's rights in this action arise under the policy. It constitutes the 
only relation between the parties. Ifthe policy does not, by the 
fair and natural import of its words, give a right of action un- 
der the facts, then the plaintiff has no right of action. It seems 
tome, and that too without regard to the testimony which de- 
fendant has put into the case, that the clause under which de- 
fendant claims exemption from liability was expressly adopted, 
because of the impossibility of most cases of death by the inhal- 
ation of gas to decide whether the death was occasioned by the in- 
halation of gas with suicidal intent, or whether it occurred acci- 
dentally. What I mean is, that a suggestion from the attorney of 
the defendant that this was the reason for inserting this clause in 
the policy is as persuasive to the mind as the sworn testimony 
which defendant has offered as to such reason, because it suggests 
a reasonable explanation why the clause is there. 

This case can also, as I think, be differentiated from the case 
cited by plaintiff, in this, that in that case it was found as one of the 
facts that the death of the assured “ was occasioned by accidental 
means.” 

Here, the proof will allow no such finding. It leaves the fact 
wholly unsettled as to whether the death of Mr. Richardson was the 
result of accident, or whether it was occasioned by his suicidal act 
and intent. The issue is found for the defendant. 





Report of Decrsvons. 


SUPREME COURT OF ALABAMA. 


PLANTERS & MERCHANTS’ INS. CO. 
US. 
THURSTON.* 


One engaged in house-moving has an insurable interest in the building 
which he moves to the extent of the compensation which he may lose 
through its destruction before reaching its destination. 


Where the application is oral, oral evidence is admissible to show that the 
agent understood the character of the risk. 


An insurance of such interest, however, does not cover tools destroyed with 
the house. 


This action was brought by the appellee, Charles H. Thurston, 
against the appellant company, and was founded upon a policy of 
insurance issued by the defendant to the plaintiff, insuring certain 
property against loss or damage by fire. There were several 
rulings upon the pleadings, but there are no assignments of error 
based upon such rulings. The plaintiff was engaged in the busi- - 
ness of moving houses in the city of Birmingham, and while so 
engaged took from the defendant what was called a “builder's 
risk” upon the house involved in this suit. About two weeks 
after the issuance of this policy by the defendant the said house 
was totally destroyed by fire, as were also the tools used by the 
plaintiff in moving the same, which were in the house. The suit 
was brought to recover the insurance on the house so destroyed, 
as well as to recover for the loss of the tools. The testimony of 
the plaintiff tended to show that in making his application to the 
defendant for insurance, which was done orally, he stated to the 
agent of the defendant, one Ellis, how he was interested in the 
house to be insured; that upon these oral representations the 
agent delivered to him a certificate of insurance reciting that he 
was insured in an “open policy,” giving the number thereof; and 
the testimony further tended to show that he had been so insured 


* Decision rendered, May 1, 1891. 
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by the defendant at other times prior to this. The principal de- 
fense relied on by the defendant was that the plaintiff did not have 
an insurable interest in the house that was destroyed; but it was 
not controverted that the plaintiff, in his application to the agent 
of the defendant, told the agent that he was engaged in moving 
said house. The case was tried without the intervention of a jury, 
as is allowed by statute. Upon the evidence as adduced the court 
rendered judgment for the plaintiff, and on this appeal the said 
judgment is assigned as error. 


E. T. Tattarerro, fur Appellant. 
Greee & THornton, for Appellee. 
Strong, C. J. 

We think it is clear under the facts of this case that Thurston 
had an insurable interest in the house he was engaged in moving. 
The money and labor he had expended on the job, and the profit 
he would realize on its completion, make up the sum of the loss he 
suffered in the destruction of the house while in the process of re- 
moval. The burning of the house before reaching its stipulated 
destination placed it beyond his power to comply with his contract, 
and thus disabled him to earn his agreed compensation. This, 
under the modern rule, is an insurable interest: Commercial 
Fire Ins. Co. vs. Capital City Ins. Co., 81 Ala., 320: May, Ins., 
§§ 80, 98; Carter vs. Insurance Co., 12 Iowa, 287. So we do 
not think the city court erred in receiving oral testimony that 
when the application for insurance was made the agent was 
fully and accurately informed of the nature and extent of the inter- 
est he was asked to insure. The application was ore tenus, and no 
record was made of it. Both the testimony of the witness Bliss 
and the certificate of insurance itself go far to corroborate Thurs- 
ton’s evidence on this point. The case is brought directly within 
our rule: Williamson vs. Association, 84 Ala., 106; Brown vs. 
Insurance Co., 86 Ala., 189; Insurance Co. vs. Garner, 77 Ala., 210; 
Insurance Co. vs. Allen, 80 Ala., 571; Key vs. Insurance Co., 77 
Iowa, 174. The city court gave judgment in favor of the plaintiff 
for what the testimony showed the latter had lost in labor and 
expenses incurred, and in the profits he was prevented from realiz- 
ing. Nothing was allowed for the tools destroyed. We fully concur 
with the city court in its finding. Affirmed. 
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SUPREME COURT OF IOWA. 


ZIGLER 
vs. 
PHCENIX INS. CO.* ; 


The policy provided that the company should not be liable by virtue of the 
policy or any renewal thereof until the premium was actually paid. The 
insured asked the agent about ten days before the expiration of the pol- 
icy to attend to the renewal, and said he would do so. No premium was 
paid or tendered. and no renewal was executed or demanded until after 
the fire, nearly six months later. 


Held, That the prepayment of premium had not been waived by the agent, 
and the company could not be compelled in an action in equity to issue 
a renewal. 
C. J. Decrcon, for Appellant. 
Wm. G. Taompson and Sam P. Mites, for Appellee. 
GIveEN, J. 
1. We first inquire whether the defendant did through its agent, 
G.R. Moore, agree in consideration of $28, to be paid by plaintiff, 
to continue said policy by renewal for the term of one year. It is 
clear that there could be no renewal of the policy until the pre- 
mium was paid, or that clause in the policy waived which provides 
that the company shall not be liable by virtue of the policy, or any 
renewal thereof, until the premium therefor be actually paid. 
There is no dispute as to what took place concerning the renewal. 
About ten days before the expiration of the policy plaintiff said to 
Mr. Moore, the agent, that he wished he would attend to renewing 
the policy which he carried for plaintiff, and Mr. Moore said he 
would do so. This is all that passed between them,—no words 
about waiving any conditions of the policy, the amount of the pre- 
mium, nor when nor howit should be paid. Plaintiffsays: “ There 
was nothing said about the premium.” No premium has ever been 
offered or paid, and no renewal was executed or demanded, and the 


— 


* Decision rendered, May 22, 1891. 
The facts in this case sufficiently appear in the syllabus.—EbD. Ins. L. J. 
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matter of renewal was allowed to stand thus until after the fire, 
February 5, 1889. Passing the question of Moore’s authority to 
waive conditions in the policy, we inquire whether it is shown that 
he did waive the condition in this policy as to the payment of 
premium. There was nothing in the words of their interview to 
warrant such a conclusion. Plaintiff simply expressed the wish 
that he would attend to the renewal, which he said he would do. 
There was no mention of premium, nor the time of its payment. 
Plaintiffs contention is that this interview, construed in the light 
of their previous mode of doing this kind of business, shows an 
agreement as alleged. It does not appear that Mr. Moore ever 
waived any of the conditions of policies held by the plaintiff, or 
that he ever extended to plaintiff time for paying premiums. His 
habit was to write renewals, take them to the plaintiff, and get his 
money, but not to waive conditions or extend credit for premiums. 
It is probable that plaintiff expected Mr. Moore to bring him a 
renewal of this policy, and get the premium, and that Mr. Moore 
intended to do so; but this expectation and intention do not, in the 
absence of the payment of the premium or an agreement for its 
payment, constitute a renewal of the policy: O’Reilly vs. London 
Assurance, 101 N. Y., 575. There was no waiver, and therefore 
could be no renewal, without payment of the premium; and, if Mr. 
Moore failed to bring the renewal, the plaintiff must have tendered 
the premium before he would be entitled to a renewal. If, under 
these facts, the defendant was seeking to recover the premium from 
the plaintiff, it would be a sufficient answer that it had not made a 
renewal; it is equally sufficient answer to plaintiff that he did not 
pay the premium. It will be observed that the question we are 
considering is not Moore’s authority to waive conditions in the pol- 
icy, but whether he did in fact waive the condition as to the pay- 
ment of premiums: Young vs. Insurance Co. (45 Iowa, 378), and 
other cases cited by plaintiff, are not in point on this question, as 
in those cases there was a waiver. Our conclusions are that, under 
the terms of the policy, there could be no renewal thereof that 
would bind the defendant until the premium for such renewal was 
actually paid, or this condition of the policy waived; and that there 
was no waiver of the condition, and no payment of the premium, 
and consequently no renewal of the policy. As this view fully dis- 
poses of the case, we do not mention other questions discussed. 
The decree of the district court is reversed. 





Report of Decisions. 


SUPREME COURT OF MICHIGAN. 


TRAVIS 
U8. 
STANDARD LIFE & ACC. INS. CO.* 


Where the insured under an accident policy had been paid the amount of his 
claim and was subsequently prosecuted by the agent for obtaining money 
under false pretenses, the company is not liable for false imprisonment 
ix the absence of evidence that it authorized the prosecution. 


Joun G. Hawtey, for Appellant. 
Kerena & Licutner, for Appellee. 
Grant, J. 

Plaintiff had been insured by the defendant against accident. 
His left hand had been shot off, and his claim was settled and paid 
in full. Subsequently he was prosecuted criminally for obtaining 
this money under false pretenses, upon the alleged ground that 
the injury was purposely inflicted. He was discharged upon the 
examination, and then brought this suit for false imprisonment. 
The complaint was made by John T. Patton, who was the state 
agent of the defendant. The complaint did not show that Patton 
was acting as the agent of the company in making it. The plaint- 
iff introduced no evidence of direct authority conferred upon 
Patton to make the complaint, nor of ratification of his act in so 
doing. Mr. Patton testified that he acted individually, with no 
authority from the defendant, and wholly on his individual author- 
ity. The claim having been adjusted and paid, there is no room 
for inference from the mere fact of agency that Mr. Patton repre- 
sented the defendant in instituting the criminal proceeding. He 
could, of his own motion, institute the proceeding as well as by 
the direction of the defendant. The burden of proof was clearly 
upon the plaintiff to show affirmatively that the defendant author- 
ized it. The circuit court was correct in directing a verdict for the 
defendant, and the judgment is affirmed. 

The other justices concurred. 


* Decision rendered, June &, 1891. 





Hardwick vs. State Ins. Co. 


SUPREME COURT OF OREGON. 


HARDWICK 
Us. 
STATE INS. CO.* 


The complaint must state an insurable interest in an action on a policy. 


An oral agreement with the agent for a policy, the insurance to begin at a 
certain date and in case of loss before the delivery of the policy, the 
amount of the loss to be paid, a specified premium to be paid on delivery 
of the policy, was a completed oral contract of existing insurance prior 
to the execution and delivery of the policy. 


In an action on such an oral contract the insured must prove a payment or 
tender of premium before he will be entitled to recover. 


The question of the agent’s authority to contract was properly left to the 
jury where there was evidence that the insured was ignorant of any 
limitations on his authority. 


This is an action to recover the sum of $1,000 on a preliminary 

. oral contract of insurance, alleged to have been made by defend- 
ant. The complaint, in substance, alleges that on March 6, 1889, 

defendant executed and delivered to plaintiff its certain policy, by 

which it agreed to and did insure against loss by fire for the term 

of three years from that date the following described property, 

towit: “On plaintiffs dwelling or residence, $700; on beds and 

bedding, while in said house, $200; on household furniture in said 

house, the sum of $100.” That at the time of the delivery of the 

policy the plaintiff paid defendant $5 in cash, and delivered to it 

his notes for the balance of premium to be paid on the policy, 

to wit, $25. That afterwards some question or dispute arose in 

regard to the validity of the policy on the grounds that the property 

was described as a dwelling-house or residence, when in fact it was 

hotel or boarding-house. That the dispute was finally settled as 

follows: The plaintiff agreed, through the agent of defendant at 

Newburg, Or., viz., N. C. Maris, to surrender up the said policy for 

cancellation, and to make application through said agent for a new 





—____— —s 
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policy for the term of one year, and to pay as a premium thereon 
$44, in addition to the $5 already paid, and defendant was to sur- 
render to plaintiff the notes executed by him for cancellation. 
That, pursuant to said agreement, plaintiff did surrender up said 
policy, and on the 20th day of July, 1889, made an application for 
a new one, which was received and agreed to by defendant's agent, 
with the agreement on his part that the new policy should be exe- 
cuted and delivered as soon as could conveniently be done, and the 
additional premium of $44 should be paid on the delivery of the 
policy. That it was agreed that, inasmuch as it would take some 
time to execute and return the new policy from Salem, the princi- 
pal office of defendant, the insurance should commence on the 20th 
day of July, 1889, at the hour of 12 o’clock m., and, in case said 
property should be destroyed by fire before said policy could be 
delivered to plaintiff, the sum of $1,000—the amount thereof—was 
to be paid as though it had already been delivered, and the policy 
was to run from said date, instead of the actual day of its execu- 
tion or delivery. That owing to the sickness of defendant’s agent, 
who received the application, the policy was not written out, exe- 
cuted, or delivered to plaintiff. That on August 18, 1889, the 
property was destroyed by fire, and defendant refused to execute 
or deliver the policy as agreed to, and refused to pay for said loss. 
A general demurrer was filed to the complaint, which, being over- 
ruled, defendant answered. The answer admits the execution of - 
the first policy, but denies in toto everything in the complaint 
relating to the alleged contract to insure the property by a second 
or new policy, and affirmatively alleges that Maris had no authority 
to make any contract or agreement for or on behalf of defendant, 
which plaintiff well knew. A trial resulted in a verdict and judg- 
ment in favor of plaintiff for the sum of $1,000, from which this 
appeal is taken. 


Gero. H. Burnett and W. W. Tuayer, for Appellant. 
Cartes, Hurtey & ALLEN and James McCary, for Respondent. 


Bran, J. (after stating the facts as above.) 
It is contended by appellant that the complaint does not state 
facts sufficient to constitute a cause of action, because (1) it does 
not allege that the plaintiff had any insurable interest in the prop- 
erty at the time of the loss; (2) it appears that both parties con- 
templated an agreement in writing, which was never executed; and 
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(3) it is not alleged that plaintiff either paid or tendered the pre- 
mium agreed upon for the second policy. The rule is well settled 
that in fire insurance the assured must have an insurable interest. 
in the property both at the time of the insurance and at the time 
of the loss. In the case of Ruse vs. Insurance Co. (23 N. Y., 516), 
it was distinctly enunciated that a policy obtained by a party who 
has no interest in the subject of insurance is a mere wager policy. 
It was said in that. case that, aside from authority, this question 
would seem easy of solution. Such policies, if valid, not only afford 
facilities for a demoralizing system of gaming, but furnish strong 
temptations to the party interested to bring about the event in- 
sured against. In respect to insurances against fire, the obvious 
temptation presented by a wagering policy to the commission of 
the crime of arson has generally led the courts to hold such poli- 
cies void. The contract of insurance is one of indemnity only, and, 
unless the plaintiff has an insurable interest in the property at the 
time of the loss, he cannot be injured in any way: Howard vs. 
Insurance Co., 3 Demo, 301; Murdock vs. Insurance Co., 2 N. Y., 
210. The plaintiff's right to maintain this action depending upon 
his having an insurable interest in the property at the time of the 
loss, it follows that his complaint must contain an averment of such 
interest in order to state a cause of action: Freeman vs. ]nsur- 
ance Co., 14 Abb. Pr., 398; Fowler vs. Insurance Co., 26 N. Y., 422; 
Quarrier vs. Insurance Co., 10 W. Va., 507. In Chrisman vs. Insur- 
ance Co. (16 Or., 283), it was held by this court that, the plaintiff's: 
interest in the property insured being one of the essential facts: 
upon which his right of recovery depends, in an action founded 
on a policy against damage by fire such interest must be alleged 
in the complaint. In that case the question was raised on a motion 
of the defendant for judgment notwithstanding the verdict, and 
the court held the objection fatal. The complaint before us fails 
to allege that plaintiff had any interest in the property destroyed, 
either at the time the insurance is alleged to have been effected or 
at the time of the loss. Nor is there any sufficient allegation of an 
insurable interest at the time the first policy was issued. The alle- 
gation that defendant insured his dwelling-house or residence is an 

insufficient allegation of this interest, and the more obviously so as 

it is not alleged, even in this way, that the beds and bedding and 

household furniture in the house, which were also insured, were 

his. It is not averred, either directly or indirectly, that on July 


20, 1889, at the time the contract upon which this action is founded 
Vou. XX.—48, . 
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is alleged to have been made, plaintiff had any interest in the 
property whatever, nor that he had any interest at the time of the 
loss. Without these allegations the complaint fails to state a cause 
of action. The decisions, as far as we have been able to ascertain, 
without exception sustain the position that in cases of this kind the 
complaint must distinctly allege an insurable interest when the 
policy is taken out, and also when the property was damaged 
by fire. 

The next objection made to the complaint is that it appears that 
both parties contemplated an agreement in writing, which was 
never executed, and hence it is argued there was no contract. We 
do not understand this action to be based upon an oral contract of 
insurance, but upon an alleged preliminary oral contract, by which 
it was agreed that defendant should insure plaintiff upon the 
property for one year, for the sum and at the rate agreed upon, 
from the time of making the contract; and that a policy should 
thereafter be made out by the defendant company, at its home 
office, to take effect from that time. That such a contract is valid 
and binding on an insurance company when made within the real 
or apparent scope of the agent’s authority, has been too often de- 
cided to leave it an open question. Thus, in City of Davenport vs. 
Insurance Co. (17 Iowa, 276), an agreement of insurance was en- 
tered into between the parties, by their agents, on the 20th of 
March, the insurance to date from noon of that day, the policy to 
be executed and delivered the next day. Onthe night of the same 
day the property was destroyed by fire. On the morning of the 
21st the policy was executed and delivered and received in perfect 
accord with the agreement, both parties being ignorant of the fire. 
Held that the company was liable for the loss. So, in Audubon vs. 
Insurance Co. (27 N. Y., 216), it appeared that plaintiffs sent cer- 
tain of their engravings to a bookbinder, on Saturday, to be bound, 
and in the afternoon of the same day sent their agent to defend- 
ant’s office to effect an insurance on them, at a valuation of $1,500, 
for one month. It appeared that on January 10th preceding, the 
defendants, by an ordinary policy, had insured plaintiff on certain 
sets of the same work, at the same bindery, for one month, at a val- 
uation of $1,000, the premium being at the rate of 30 cents per 
$100. That, when plaintiff's agent applied to defendant's secretary 
for the insurance, and asked him if defendant would insure the 
property, the secretary replied, “ We will;” and agreed that the 
policy would be sent to plaintiffs on the following Monday. The 
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engravings were burned on the following Sunday, and defendant 
refused to issue or deliver the policy. Held, that the insurance 
took effect from the date of the oral application, and the company 
was liable for the loss, notwithstanding no definite agreement was 
made as to the premium. So, in Fish vs. Cottenet (44 N. Y., 538), 
it appeared that on October 20, 1864, the plaintiff applied to Wilber, 
as agent of defendant, to insure him upon brewery buildings 
against loss and damage by fire, to the amount of $5,000; and it | 
was there verbally agreed between the plaintiff and Wilber, who 
assumed to act in behalf of the company, that the company from 
that time forth, and for the space of one year therefrom, would 
insure the plaintiff upon the brewery buildings against loss and 
damage by fire, the sum of $5,000, and would deliver its policy of 
insurance accordingly, and that, when requested, plaintiff would 
pay the premium. The plaintiff after this frequently called upon 
Wilber to get the policy, and upon each and every occasion Wilber 
said the policy had not yet come, but that it would come; that he 
need not give himself any trouble about it; and that he was just 
as much insured as if he had the policy. The plaintiff acted in 
good faith, and relied upon the agreements and statements of 
Wilber. On January 24, 1865, the buildings were destroyed by 
fire. Held, that defendants were liable for the loss, although no 
policy of insurance upon the buildings was ever delivered by the 
company to the plaintiff; nor was the premium ever demanded or 
paid; nor did Wilber ever communicate to the company the appli- 
cation of the plaintiff for insurance, nor the agreement made with 
him. In Angell vs. Insurance Co. (59 N. Y., 171), the plaintiff en- 
tered into an agreement with the agent of the defendant company 
toinsure his building for $1,000 for three years for the sum of $30, 
and to make out and deliver a policy, the premium to be paid 
when the policy was delivered. The agent did not make out the pol- 
icy, and, the premises having been destroyed by fire, the plaintiff 
tendered the premium, and demanded the policy. The defendant 
refused to execute or deliver the policy, and an action was brought 
to recover for the breach of the contract to insure, and the court 
held the company liable. Grover, J., in delivering the opinion of 
the court, said: “The counsel for the appellant is mistaken in 
supposing the action based upon an oral contract of insurance for 
three years. There was not sufficient evidence to show that Car- 
penter was authorized to make such a contract for the defendant. 
It was alleged in the complaint, and the evidence tended to prove, 





756 Report of Decisions. [ Aug., 


that a preliminary contract was made, by which it was agreed that 
the defendant should insure the plaintiff upon the property against 
damage by fire for a sum and at a rate agreed upon, for the term 
of three years from the time of making the contract, and that a 
policy should shortly thereafter be made out, to take effect from 
that time.” Without stopping to quote from other authorities 
upon this question, it is safe to say that in all cases where parol 
contracts of this kind are not prohibited by statute, a parol con- 
tract of insurance is valid and binding, as well as parol contracts 
to effect an insurance by issuing policies; and the latter class of 
contracts will be enforced by compelling specific performance by 
the company, or in an action for the breach of the agreement, in 
either of which a recovery for a loss of the property agreed to be 
insured will be awarded the plaintiff: Ellis vs. Insurance Co., 50 
N. Y., 402; Angell vs. Insurance Co., 59 N. Y., 171; May, Ins., 
§ 565. In such case the risk attaches from the date of the appli- 
cation, or from the time designated as the commencement of the 
risk; and the only effect that can be given to the additional prom- 
ise to execute a written policy is that, upon the tender of such a 
policy, and a demand of the premium, the oral contract should 
cease: 1 Wood, Ins., § 4; Kelly vs. Insurance Co., 10 Bosw., 82; 
Insurance Co. vs. Shaw, 94 U.S., 574; Sanborn vs. Insurance Co., 
16 Gray, 448; Baptist Church vs. Insurance Co, 19 N. Y., 305; 
King vs. Insurance Co., 58 Wis., 508; Putnam vs. Insurance Co., 
123 Mass., 324. That contracts of insurance are not usually made 
in this way is no evidence that they cannot be so made. As was 
said by Comstock, J., in Baptist Church vs. Insurance Co., supra: 
“There is nothing in the nature of insurance which requires written 
evidence of the contract. To deny, therefore, that parol agree- 
ments to insure are valid, would be simply to affirm the incapacity 
of parties to contract where no such incapacity exists, according 
to any known rule of reason or of law.” It seems now well settled 
that, if an application is made for insurance, whether in writing or 
by parol, and the risk is accepted, the contract is complete, and 
the risk attaches from the date of the application or from the time 
designated as the commencement of the risk, and the company 
would be liable for loss if it occurred after that and before the 
contract was consummated by the formal execution and delivery 
of the policy: 4 Fields, Lawy., Briefs, 245, and cases there cited: 
1 Wood, Ins., § 20. 
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The next objection to the complaint is that it is not alleged that 
plaintiff paid or tendered the premium agreed to be paid, and it is 
contended that the payment or tender of the premium by him is a 
condition precedent to his right to recover. From an examination 
of the cases heretofore cited, when actions have been brought and 
sustained on preliminary parol contracts to insure, it will be seen 
that in nearly all of them the premium was not paid or tendered 
until after the loss, when the premium was tendered, and the policy 
demanded. It is not considered essential, unless expressly re- 
quired by the agent, that the premium should be paid at the time 
the oral contract is entered into, in order to constitute a valid con- 
tract to insure. “The rule is,” says Mr. Wood, “that in case of a 
mere oral contract of insurance, supported by a sufficient consid- 
eration, which is to take effect forthwith, although it may be en- 
tered into contemporaneously with an agreement by the insurer to 
deliver, and the assured to accept, subsequently, as a substitute 
therefor, a written-policy by the former, in the form usually adopted 
by them, becomes binding, and remains in force until the delivery 
or tender of such policy. Until then, the condition usually in- 
serted in such policies, requiring prepayment of the premium to 
make them binding, unless expressly adopted by the parties in 
such oral contract, forms no part of the insurance between them. 
A mere demand of the premium, without insisting upon it, or ten- 
dering a valid policy, does not terminate the oral insurance.” 
1 Wood, Ins., § 30. In a leading case upon this question a de- 
fective policy was issued and delivered to plaintiff after a loss had 
occurred and the premium paid. The plaintiff, admitting that 
the policy was invalid, brought an action upon the oral contract. 
The defendant denied its liability under the oral contract because 
the premium was not paid until after the loss, when the policy re- 
quired it to be paid before the risk attached. The action was upheld, 
and a recovery permitted under the oral contract. Robertson, J., 
speaking on this question, said: “The defendants at the time [of 
the loss} could have sued him [plaintiff] for the premium, and re- 
covered. There was no reason why they should not be equally held 
for the insurance, unless, upon a tender of the policy and a per- 
emptory demand by them for the premium, the plaintiff had refused 
to pay it. * * * It is clear that for such premium the defendants 
intended to have taken the risk. They had a right to stop the 
credit for the premium and the oral contract by presenting a per- 
fect policy and demanding the former. They did not exercise the 
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right, and, when a loss occurred, they seek to evade it.” Kelly vs. 
Insurance Co., 10 Bosw., 82. See, also, opinion of Denio, C. J., in 
Audubon vs. Insurance Co., supra, in which he says: “It is true 
that in this case the consideration was not paid, but the owners of 
the property were ready to pay it when the policy should be deliv- 
ered. In the meantime it was a debt against the owners, for which 
credit was given until delivery of the policy.” The current of de- 
cisions seem to be that the premium is not payable, unless expressly 
made so by the contract, until the policy issues; and then the 
assured must accept the policy and pay the premium: City of 
Davenport vs. Insurance Co., supra; Hamilton vs. Insurance Co., 
5 Pa. St., 339; Insurance Co. vs. Robinson, 25 Ind., 536. It follows, 
therefore, that plaintiff was not compelled to pay or tender the pre- 
mium before the loss, in order to recover; but, since this is an — 
action to recover damages for the breach of an alleged oral con- 
tract, by which it was agreed that defendant should insure plaint- 
iff's property from the time of making the contract, and that a 
policy should thereafter be issued by defendant, to take effect from 
that time, it necessarily follows that before plaintiff can recover for 
such breach he must allege and prove performance, or an offer of 
performance, of the contract on his part. The payment of the 
premium was by the contract a condition precedent to his right to 
the policy. There could be no breach of the contract on the part 
of defendant until payment or tender of the premium by plaintiff. 
The delivery of the policy and payment of the premium were to be 
concurrent acts, and neither party could insist upon performance 
by the other without performance or an offer to perform on his 
part. The defendant had no right to demand the premium until 
it tendered the policy, nor the plaintiff the policy until he paid or 
tendered the premium; and hence there could be no breach of the 
contract by defendant until such payment or tender. The com- 
plaint fails to allege the tender or payment of the premium by 
plaintiff, or any facts which will excuse a tender; and hence does 
not show a breach of the contract by the defendant, or state a 
cause of action. From the views already expressed the case must 
be reversed, but the probability of another trial renders it impor- 
tant that we examine the other assignments of error. 

In the ruling of the court sustaining the motion to strike out 
that portion of the answer alleging that the action was not com- 
menced within six months after loss, and refusing to give the in- 
struction asked by defendant, to the same effect, there was no error. 
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This action is not based upon the terms of any policy, but upon 
the breach of a contract. Although plaintiff testified that the pol- 
icy to be issued was to be in terms the same as the former cone, 
except as to length of time and amount of premium, defendant re- 
fused to issue or deliver the policy according to contract, and 
hence this action. Having failed to issue the policy, it can claim 
no exemption from liability on account of any provisions the policy 
might or would have contained had it been issued. 

The other errors alleged are in giving and refusing certain in- 
structions. In order to a correct understanding of the questions 
involved, a brief reference to some of the factsis necessary. About 
July 1, 1889, the plaintiff ascertained from agents of other insur- 
ance companies that there was some doubt about the validity of the 
policy issued by defendant in March, because the building was de- 
scribed as a dwelling, when in fact it was an hotel or boarding- 
house. He applied to Maris, defendant’s agent at Newberg, for 
information about the matter, and was told that the policy was not 
valid, and the company would not continue the risk. He then told 
Maris that he would like to cancel the policy, and get his notes 
back, and Maris said he would write to the company about the 
matter. Maris was defendant’s agent at Newberg, with an office 
and sign out as agent of State Insurance Company. The evidence 
tended to show that he was engaged in soliciting insurance, deliv- 
ering policies, taking applications for insurance, collecting and re- 
mitting money, and doing other business in relation to insurance, 
and generally holding himself out as the agent of defendant. That 
by his commission of appointment he was given “authority to 
solicit and receive applications for insurance on such property in 
such amounts and at such rates as are permitted by the rules and 
instructions furnished by the company, and not otherwise, and to 
receive and transmit the premium therefor;” but there was no evi- 
dence that plaintiff had any knowledge of this commission, or of 
any limitation on Maris’ authority, except that he did not write 
policies, but he supposed Maris was the general agent of defend- 
ant. In accordance with his understanding with plaintiff, Maris 
wrote to defendant, inclosing a diagram of the property, and in 
reply received a letter giving the terms upon which the old policy 
would be canceled, and also the terms upon which a new one would 
issue. On July 20th Maris called upon plaintiff, and showed him 
the letter, and plaintiff agreed to cancel the old policy, and take 
out a new one, on the terms stated in the letter, and did surrender 
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up the old policy to Maris. The details of the contract or agree- 
ment between Maris and plaintiff were questions of fact for the 
jury, an:! are not necessary for us to consider, further than stated. 
On the trial in the court below the defendant denied the authority 
of Maris to make the contract sued on, and this was one of the 
principal issues in the case. On this question the court instructed 
the jury that, “as to whether or not Maris made the contract sued 
on, and whether he had authority to make it, if made, are questions 
of fact for the jury to determine from the evidence.” Considered 
by itself, this instruction is not strictly correct. The scope of an 
agent’s authority is not wholly a question of fact, but one of law and 
fact: 2 Wood, Ins., § 870. But this instruction must be construed 
in connection with the entire charge of the ccurt, and, viewed in 
that connection, we think it is unobjectionable. The jury were in- 
structed fully, and, in the absence of objection, we must assume 
correctly, as to the law of agency applicable to the facts of this case. 
The detached portion of the charge objected to was in effect saying 
to the jury that, “whether Maris had authority under the law as 
given to ,you, to make the contract sued on, if mace at all,is a 
question of fact for you to determine from the evidence,” and in 
this we think there was no error. The defendant requested the 
court to instruct the jury; “If Mr. Maris, as agent of the defend- 
ant, only had authority to receive applications for insurance, and 
transmit them to the defendant at its home office, and collect the 
premium, and was the medium through which policies were deliv- 
ered to parties insured, the plaintiff would not, upon these facts, be 
justified in treating him as having authority to make contracts of 
insurance binding upon the company, because the very fact that 
the application is required to be made and forwarded to the com- 
pany is notice tl.at the plaintiff reserves the right to judge and de- 
termine for itself whether or not the risk shall be taken.” This 
request may he conceded to be good law, but, as applied to the 
facts of this case, we think it was properly refused. . As we read 
the record, plaintiff claims that he had no knowledge of the limita- 
tion on the powers of Maris, nor that his duties were only to re- 
ceive applications for insurance, and forward them to the home 
office. It is true plaintiff knew, perhaps, that Maris did not write 
policies; but that he knew the reason does not appear. Maris was 
not the agent through whom the first policy was secured, and 
therefore plaintiff obtained no information as to Maris’ authority in 
that way. Maris was acting as defendant's agent. To him plaintiff 
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applied for information concerning the validity of the first policy. 
Maris wrote to the company stating the facts, and received a reply 
giving the terms upon which it would cancel the old policy and 
issue the new one. Armed with this letter Maris sought plaintiff, 
and he agreed to accept the terms, and surrender up the old policy; 
and, as he claims, Maris made the contract sued upon. The terms 
were those proposed by the company itself, and it would no doubt 
have issued the policy to take effect from the date of application 
if the illness of Maris had not prevented him from making out and 
forwarding the formal application according to understanding with 
plaintiff. In the absence of notice to plaintiff of any limitation in 
Maris’ authority, or of facts amounting to notice, we think it was a 
question of fact for the jury, under proper instructions from the 
court, as to whether plaintiff had a right to assume that Maris had 
authority to make the contract sued on, if he did make it; and the 
request under consideration entirely withdrew this question from 
the jury: 2 Wood, Ins., § 423; Putnam vs. Insurance Co., 123 Mass., 
324; Palm vs. Insurance Co., 20 Ohio, 537; Cooke vs. Insurance 
Co. 7 Daly, 555; Ellis vs. Insurance Co., 50 N. Y.,402. Where in- 
surance companies deal with the community through a local agency, 
persons having transactions with the company are entitled to as- 
sume, in the absence of knowledge as to the agent’s authority, that 
the acts and declarations of the agent are as valid as if they pro- 
ceeded directly from the company: 2 Amer. Lead. Cas., 922; In- 
surance Co. vs. Wilkinson, 13 Wall., 222. And a person who is 
clothed with power to act for them at all is treated as clothed with 
authority to bind them as to all matters within the scope of his 
real or apparent authority, and persons dealing with him in that 
capacity are not bound to go beyond the apparent authority con- 
ferred upon him, and inquire whether in fact he is authorized to do 
a particular act. It is enough if the act is within the scope of his 
apparent authority: 2 Wood, Ins., § 408, and authorities there 
cited. In Insurance Co. vs. Wilkinson, supra, Mr. Justice Miller, 
in speaking on this question, uses the following appropriate and 
very apt language: “The agents are stimulated by letters and in- 
structions to activity in procuring contracts; and the party who is 
in this manner induced to take out a policy rarely sees or knows 
anything about the company or its officers by whom it is issued, 
but looks to and relies upon the agent who persuaded him to effect 
insurance as the full and complete representative of the company, 
in all that is said and done in making the contract. Has he not a 
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right to so regard him? It is quite true that the reports of judicial 
decisions are filled with the efforts of these companies, by their 
counsel, to establish the doctrine that they can do all this, and yet 
limit their responsibilty for the acts of these agents to the simple 
receipt of the premium and delivery of the policy. This propo- 
sition is not without support in some of the earlier decisions on 
the subject; and, at a time when insurance companies waited for 
parties to come to them seeking assurance, or to forward applica- 
tions on their own motion, the doctrine had a reasonable founda- 
tion to rest upon. But to apply such a doctrine in its full force to 
the system of selling policies through agents, which we have de- 
scribed, would be a snare and a delusion, leading, as it has done 
in numerous instances, to the grossest frauds, of which the insur- 
ance companies receive the benefits, and the parties supposing 
themselves to be insured are the victims.” This rule proceeds 
upon the theory that, if any party is to suffer by reason of the 
wrong-doing of such agent, it should be the company who clothed 
him with a patent authority, and for whom he was acting, rather 
than the assured, who acted in good faith, and innocently became 
a party to the contract. The public regard such persons as agents, 
clothed with authority to make contracts of insurance; and the 
companies certainly are aware of that fact. They must be held re- 
sponsible for the acts of such agents within the scope of the busi- 
ness intrusted to them, and cannot limit their liability by any 
secret limitations or instructions, not known to the party dealing 
with the agents: City of Davenport vs. Insurance Co., 17 Iowa, 
276; Insurance Co. vs. McGowan, 18 Kan., 300; Ellis vs. Insurance 
Co., 50 N. Y., 402; Palm vs. Insurance Co., 20 Ohio, 537. An in- 
surance company which clothes a person with authority to hold 
himself out to the community as its Jocal agent with authority to 
effect insurance is bound by the acts of the agent within the ap- 
parent scope of his authority. ‘This authority need not be ex- 
pressed, but may be implied from circumstances, and may thus 
exist as to third parties, although net as between the agent and 
the company. As said by Mr. Justice Miller in Insurance Co. vs. 
Wilkinson, supra: “The powers of the agent are, prima facie, co- 
extensive with the business intrusted to him, and will not be nar- 
rowed by limitations not communicated to the person with whom 
he deals. An insurance company establishing a local agency must 
be held responsible to the parties with whom they transact busi- 
ness for the acts and declarations of the agent within the scope of 
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his employment, as if they proceeded from the principal.” The 
decided tendency of the recent decisions, and, we think, properly, 
is to hold the insurer bound by the acts and conduct of the local 
agent whenever it can be done consistently with the rules of law. 
Such local agent is expected, both by the company and the assured, 
to receive applications, to examine the premises, determine the 
character of the risk, agree upon the amount to be insured and 
premium, and in fact to represent the company in the matter of 
effecting the insurance. He is the only person, from the nature of 
the case, who can be presumed to have information necessary to 
act for the company, and is the only person with whom the party 
applying has anything to do. His principal is usually remotely 
located. Its patrons in his vicinity naturally look to him for direc- 
tion, generally, as to the insurance obtained through him; and 
persons insured in his company, with few if any exceptions, would, 
in the absence of notice that his powers were limited, regard his 
statements or contract as to any matter relative to such insurance 
as authoritative and binding upon the company. They look to the 
agent through whom they have obtained insurance as the complete 
representative of the company in everything connected with that 
insurance. If they did not have a right to so consider the author- 
ity of the local agent, it would undoubtedly create distrust, and 
cripple the business, and contracts of insurance would in many in- 
stances prove a snare and a delusion and a fraud of the grossest 
kind, of which the supposed assured would be the victim. The fact 
that the agent may not have authority to issue the policy, which is 
simply the written evidence of the contract, does not of itself pre- 
vent him from making a valid preliminary oral contract to insure; 
and it is said in such cases the courts will take judicial notice of 
the usage to make such contracts date from the application: Palm 
vs. Insurance Co., 20 Ohio, 529; Fish vs. Cottenet, 44 N. Y., 538; 
Ellis vs. Insurance Co., 50 N. Y., 402; Post vs. Insurance Co., 43 
Barb., 361; Sanborn vs. Insurance Co., 16 Gray, 448. Where the 
authority of an agent is limited, and the person with whom he con- 
tracts has notice of such limitation, of course the principal is not 
bound beyond the ‘agent’ s authority; but whether plaintiff in this 
case had notice of the limitation on Maris’ authority was a question 
of fact for the jury. The other instruction, the refusal of which is 
assigned as error, was, we think, substantially given by the court 


im paragraph 6. The judgment will be reversed, and a new trial 
ordered. 
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MISCELLANY. 


Cases to which an insurance company is party, which are not 
actions on policies, but which relate to matters outside of insur- 
ance; as jurisdiction, injunction, mandamus, the relations of 
statute laws to corporations, etc., where the principles and prac- 
tice of insurance, as such, are not specifically involved; and 
other cases of incidental interest to underwriters. These 
sketches are given merely as chapters of current informaticn, 
an‘ are not intended as digests, nor for citation. 


AGENT witHouT CERTIFICATE. 


The Supreme Court of Minnesota, June 2, 1890, in the case of 
State vs. Johnson decided a point of some local importance, where 
it found that in an indictment under section 292, c. 34, Gen. St. 
1878, as amended by chapter 54, Laws 1879, for acting as the agent 
of an insurance company not of this state, without the proper cer- 
tificate of authority from the insurance commissioner, it is im- 
material that the company had or had not complied with the statute. 
But the evidence presented was not sufficient to sustain a verdict 
of guilty. 


Carriers’ REsPonsiBIiry. 


The case of the Lancaster Mills vs. Merchants’ Cotton Press & 
Storage Co. et al., Tennessee Supreme Court, June 7, 1890, seems 
to have grown out of Louisville & Nashville R. R. Co. vs. Manches- 
ter Mills, printed on page 704 of this volume, and this notation 
may be of interest in connection with the last named case. 

The bill of lading provided that the railroad might compress 
cotton shipped by it for its own convenience, and that it should 
not be liable for loss from fire at depots and warehouses. 

Hid, That, in the absence of negligence, the railroad company was 
not liable as carrier for loss at a warehouse acting as its agent 1D 
storing cotton for compression. 

A negligent defect in a warehouse does not render the ware- 
house company liable for loss not due to such defect. 
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An agreement of the warehouseman to insure does not render 
him an insurer. 

The warehouseman stipulated with the railroad that the latter 
should deliver its cotton for compression and that the warehouse- 
man would insure it while in his possession. 

Held, That the obligation to insure did not terminate upon the 
issue by the company of a bill of lading while the cotton remained 
in possession of the warehouseman, nor was the railroad obligated 
to insure on failure of the warehouseman to do so. 

Where the owner has insured and recovered, he cannot claim 
damages from another for breach of contract to effect such insur- 
ance. 

The insurer paid the insured, taking a receipt, stating that the 
money was a loan, to be repaid in case of recovery by insured from 
a third party deemed responsible for the loss, but the court held 
that the transaction constituted a payment. 


Vauipity oF A Locat Boarp’s By-Laws. 


In Huston vs. Reutlinger et al., Kentucky Court of Appeals, 
March 14, 1891, it was held that a by-law of a board of underwrit- 
ers, a voluntary association formed as declared by the preamble to 
the constitution, “for the purpose of securing uniformity in the 
rates of premiums, harmony in the conditions of insurance, and 
concurrence in the policies,” which prohibits a member from em- 
ploying more than one solicitor, and then fora period not less 
than six ménths, regulates his salary, and prohibits the employ- 
ment of any solicitor who has severed his connection with another 
member of the board, is void, as in violation of the objects of the 
association and the common law, and a member who has been fined 
and suspended for violating such by-law will be restored to all 
his rights in the board by injunction against the enforcement of 
the by-law. 


Insotvency ProcrEDines. 

The California Supreme Court, Nov., 30, 1889, in re the Cali- 
fornia Mut. Life Ins. Co., reciting the Act of Apr. 12, 1886, relating 
to the incorporation of mutual companies, which provides (section 
8 and 9) that no company organized under the act shall transact 
business until it shall have obtained a guaranty fund of at least 
$250,000, which shall consist of the notes of solvent parties, pay- 
able to the company as prescribed by its directors, for-the better 
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security of the company’s dealers, and shall be assets, liable for all 
its debts, next after the assets arising from premiums and other 
sources, exclusive of the capital stock, until the profits, together 
with the capital stock, shall equal the aggregate of the original 
guaranty fund, and the capital stock. Section 17 provides that 
each stockholder shall be personally liable for the debts of the 
company in the proportion which the stock owned by him bears 
to the whole amount. Ac/d, that the claims of the stockholders of 
an insolvent company, organized under the act, for moneys paid 
by them as stockholders on matured policies, are payable out of 
the general assets, and not out of such guaranty fund. The stock- 
holders may join in an appeal from an adjudication on such 
claims. 


Loct Conrractus.—JURISDICTION. 


The Supreme Court of California in the case of York et al. vs. 
Bankers’ and Merchants’ Mutual Life Association, April 18, 1891 
ruled as follows: In California, by section 16, article 12 ofthe con- 
stitution, action may be brought either in the county where the 
contract is made, or in the county where the principal place of 
business of the defendant is located. 

Application for a life policy was made in Yuba County. Appli- 
cation was forwarded to San Francisco where the policy was issued. 
Policy was sent to Yuba County and there accepted by insured. 
Held, That the contract must be considered as Laving been made 
in Yuba County as the act of acceptance occurred there. 

A policy conditioned otherwise than according to the expressed 
wishes of the applicant is not a binding contract until it is made 
so by the assent of the insured through acceptance of the same. 


PLeapInc.—AMENDMENT. 


In Connecticut Fire Ins. Co. vs. Judge of Monroe Cireuit Court 
in the Supreme Court of Michigan November 1, 1889, Judge Morse 
distinctly stated that the only question before the court was whether 
the alleged mistake or fraud in the writing of the insurance policy 
can be corrected in a court of law in the manner in which it was 
sought to be done, and he decided that it could not. 

The case was an interesting one from an insurance point of view, 
as the policy contained a guaranty that the insured property should 
have aclear space of two hundred feet between it and the mill, 
which it did not have, and the claimants declared that they never 
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agreed to such a condition and that its insertion was a fraud upon 
them or a mistake. The declaration was defective and the claim- 
ants appear to have lost their case upon points of law, the amended 
declaration introducing a new cause of action and the year having 
passed by in which a new suit could be begun. 


Disposition By Wiiu.—Interest. 


In Hamilton vs. McQuillan et al, Supreme Judicial Court of 
Maine, December 28, 1889 it was held that it is competent for a 
solvent testator having a wife, but no children, to dispose by will 
of insurance money upon his life, coming to his estate at his de- 
cease, to a person other than his wife, where his intention so to do 
is clearly and definitely expressed in his will. When such money 
has come into the hands of the executor, or the administrator de 
bonis non with the will annexed, an action may be maintained by 
the legatee to recover the same. 

Interest may also be recovered upon a pecuniary legacy from 
such time as, either by the will or by the rules of the law, it be- 
comes due and ought to be paid, where there are assets belonging 
to the estate subject to such legacies. As arule, a pecuniary legacy, 
payable generally, without designation as to time of payment, is 
payable at the end of one year from the death of the testator, with- 
out interest; and if not then paid, it bears interest after the expira- 
tion of the year. No demand is necessary in order to entitie a 
legatee to interest. 


Votuntary Payments.—Surepine, Erc. 


Tn the case called The Nicanor, passed upon by the United States 
District Court, S. D. N. Y., October 24, 1889, there were three in- 
surance companies interested: the British and Foreign Marine, the 
N. Y. Mutual and the Universal, and another plaintiff named 
Phipps. The point decided was that payments voluntarily made 
cannot be recovered back upon grounds which would have consti- 
tuted a defense,and were known to the plaintiff at the time of 
payment. 


The bark N., having stranded on the Jersey coast, was got off by 
a wrecking company, whose salvage was fixed by a board of under- 
Writers at $15,000. The ship’s agents, at the master’s request, paid 
the salvors, and the ship afterwards delivered the cargo to the con- 
signees upon their executing an average bond to the ship’s agents, 
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describing them as “agents or owners of the vessel,” and condi- 
tioned to pay them such sums as should be found to be a charge 
upon the goods. A general average adjustment was afterwards 
made, and the libelants, as insurers of several of the cargo owners, 
paid most of the amount charged against them by the adjusters; 
objecting, however, to any commissions, on the ground that the 
agents had no authority to advance money on their account. A 
few days afterwards, the same insurers filed libels to recover back 
the moneys paid, on the ground that the stranding was caused by 
negligent navigation; the facts constituting the alleged negligence 
being known to the libelants a considerable time before their pay- 
ments were made. Held, That the ship’s agents, having advanced 
the money to pay the salvage in their capacity as the agents and 
representatives of the ship and her owners, and having taken the 
bond in that capacity, if the stranding was by negligence, such 
negligence was a defense against any claim upon the average bond, 
and that the payments made by the libelants, having been made 
with knowledge of the facts, were voluntary payments, and could 
not be recovered back. 


Rervsina CERTIFICATE.—ORGANIZATION. 


In Kansas Home Ins. Co. vs. Wilder, Supreme Court of Kansas 
May 10, 1890, it was held that the determination of the superin- 
tendent of insurance in granting, refusing, or revoking authority 
to a mutual fire insurance company to do business, on account of 
insolvency or non-compliance with the laws of the state, is not 
final, but his action in that regard is subject to inquiry and control 
by the court. 

A mutual fire insurance company organized under chapter 182 
of the laws of 1885, and which has no guaranty fund for the pro- 
tection of its policy-holders, cannot legally issue policies of insur- 
ance on property situate outside the state. 





